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FENNEMORE CRAIG
PROFESSIONAL CORPORATION
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BEFORE THE ARIZONA CORPORATION COMMISSION

MARC SPITZER
W%}EWMUNDELL Arizona Corporation Commission

Commissioner . DOCKETED
JEFF HATCH-MILLER

Commissioner
MIKE GLEASON MAY 1 8 2004

Commissioner DOCKETED BY ‘
KRISTIN MAYES Vm//
Commissioner
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IN THE MATTER QWEST DOCKET NO. RT-00000F-02-0271
CORPORATION’S COMPLIANCE WITH ‘
SECTION 252(e) OF THE
TELECOMMUNICATIONS ACT OF 1996
IN THE MATTER OF U S WEST DOCKET NO. T-00000A-97-0238
COMMUNICATIONS, INC.”S COMPLIANCE
WITH SECTION 271 OF THE
COMMUNICATIONS ACT OF 1996

ARIZONA CORPORATION COMMISSION, | DOCKET NO. T-01051B-02-0871
Complainant,
V.

QWEST CORPORATION,

Respondent.

NOTICE OF FILING NOTICE TO CLECs
Attached is a copy of a form of Notice Letter, Attachment I - Opinion and Order
dated April 30, 2004, Attachment II - form of Release, and Attachment III - list of CLECs.
Identical documents were sent to each of the CLEC:s listed on Attachment III on May 12 and
13, 2004 either by e-mail, Federal Express, Express Mail, or Certified Mail. |
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FENNEMORE CRAIG
PROFESSIONAL CORPORATION
PHOENIX

RESPECTFULLY SUBMITTED this 18" day of May, 2004.

QWEST CORPORATION

By:ij/f §\

OI&IGINAL +17 copies filed this
18" day of May, 2003:

Docket Control

ARIZONA CORPORATION COMMISSION
1200 West Washington

Phoenix, AZ

COPY delivered this day to:

Chris Kempley

Maureen Scott

Legal Division

ARIZONA CORPORATION COMMISSION
1200 West Washington

Phoenix, AZ

Lyn Farmer

Jane Rodda

Hearing Division

ARIZONA CORPORATION COMMISSION
1200 West Washington

Phoenix, AZ

Ernest Johnson

Utilities Division

ARIZONA CORPORATION COMMISSION
1200 West Washington

Phoenix, AZ

Timothy Berg ——
Theresa Dwyer
FENNEMORE CRAIG

3003 North Central, Ste. 2600
Phoenix, AZ 85012
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PHOENIX

COPY mailed this day to:

Michael M. Grant

Todd C. Wiley
GALLAGHER & KENNEDY
2575 E. Camelback Road
Phoenix, AZ 85016-9225

Curt Huttsell

State Government Affairs
ELECTRIC LIGHTWAVE, INC.
4 Triad Center, Suite 200

Salt Lake City, UT 84180

Brian Thomas

TIME WARNER TELECOM, INC.
520 SW 6th Avenue, Suite 300
Portland, OR 97204

Eric S. Heath

SPRINT COMMUNICATIONS CO.

100 Spear Street, Suite 930
San Francisco, CA 94105

Joan S. Burke

OSBORN MALEDON, P.A.
2929 N. Central Ave., 21st Floor
PO Box 36379

Phoenix, AZ 85067-6379

Scott S. Wakefield

RUCO

1110 W. Washington, Suite 220
Phoenix, AZ 85007

Rod Aguilar

AT&T

795 Folsom Street, #2104

San Francisco, CA 94107-1243

Daniel Waggoner

Greg Kopta

Mary Steele

DAVIS, WRIGHT & TREMAINE
2600 Century Square

1501 Fourth Avenue

Seattle, WA 98101
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Diane Bacon, Legislative Director
COMMUNICATIONS WORKERS OF AMERICA
5818 N. 7th St., Ste. 206

Phoenix, AZ 85014-5811

Traci Grundon

Mark P. Trinchero

DAVIS, WRIGHT & TREMAINE
1300 S.W. Fifth Avenue

Portland, OR 97201

Mark DiNuzio

COX COMMUNICATIONS
20402 North 29th Avenue
Phoenix, AZ 85027-3148

David Conn

Law Group

MCLEODUSA INCORPORATED
6400 C. Street SW

PO Box 3177

Cedar Rapids, IA 52406-3177
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Barbara Shever

LEC Relations Mgr — Industry Policy
Z-TEL COMMUNICATIONS, INC.
601 S. Harbour Island, Ste. 220
Tampa, FL. 33602

[
v b~ W

Jonathan E. Canis

Michael B. Hazzard

KELLY DRYE & WARREN LLP
1200 19th St. N.W., 5th Floor
Washington, DC 20036

ot ek e
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Jacqueline Manogian

MOUNTAIN TELECOMMUNICATIONS
1430 Broadway Rd., Sutie A200

Tempe, AZ 85282

NN -
- O N\

Frederick Joyce

ALSTON & BIRD, LLP

601 Pennsylvania Avenue NW
Washington, DC 20004-2601

NN
W N

Gary Appel, Esq

TESS (Fommumcatlons Inc.
1917 Market Street

Denver, CO 80202
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1 | Harry Pliskin, Senior Counsel
Megan Doberneck
2 | COVAD COMMUNICATIONS COMPANY
7901 Lowry Boulevard
3 | Denver, CO 80230
4 | Karen Clauson
Dennis D. Ahlers
5 | Ray Smith
ESCHELON TELECOM
6 | 730 Second Avenue South, Ste. 1200
Minneapolis, MN 55402
7
Steven J. Duffy
8 | RIDGE & ISAACSON, P.C.
3101 North Central Ave., Ste. 1090
9 | Phoenix, AZ 85012
10 | Rex Knowles
X0
11 | 111 E. Broadway, Suite 100
Salt Lake City, Utah 84111
12
Deborah Harwood
13 | INTEGRA TELECOM OF ARIZONA, INC.
19545 NW Von Newmann Drive, Suite 200
14 | Beaverton, OR 97006
15 | Bob McCoy
WILLIAMS LOCAL NETWORK, INC.
16 | 4100 One Williams Center
Tulsa, OK 74172
17
Mark Dioguardi
18 | TIFFANY AND BOSCO, P.A.
1850 North Central, Suite 500
19 | Phoenix, AZ 85004
20 | Richard M. Rindler
Morton J. Posner
21 | SWIDER & BERLIN
3000 K. Street NW, Ste. 300
22 | Washington, DC 20007
23 | Penny Bewick
NEW EDGE NETWORKS, INC. -
24 | PO Box 5159
Vancouver, WA 98668
25
26
’ FENNEMO]::B (ERAIG
PHOENIX _ 5 _
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Dennis Doyle

ARCH COMMUNICATIONS GROUP
1800 West Park Drive, Suite 250
Westborough, MA 01581-3912

Gerry Morrison

MAP MOBILE COMMUNICATIONS, INC.
840 Greenbrier Circle

Chesapeake, VA 23320

John E. Munger
MUNGER CHADWICK
National Bank Plaza

333 North Wilmot, #300
Tucson, AZ 85711

Thomas Campbell
LEWIS & ROCA

40 N. Central Avenue
Phoenix, AZ 85004

Andrew O. Isar

TELECOMMUNICATIONS RESELLERS ASSOC.
4312 92nd Avenue, NW

Gig Harbor, WA 98335

Raymond Heyman

Michael Patten

ROSHKA, HEYMAN & DEWULF
400 E. Van Buren, Ste. 900
Phoenix, AZ 85004-3906

Thomas F. Dixon
WORLDCOM, INC.
707 N. 17th Street #3900
Denver, CO 80202

Kevin Chapman

SBC TELECOM, INC.

1010 N. St. Mary’s, Room 13K
San Antonio, TX 78215-2109

Richard S. Wolters

AT&T LAW DEPARTMENT
1875 Lawrence Street, #1575
Denver, CO 80202
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Joyce Hundley

U.S. DEPARTMENT OF JUSTICE
Antitrust Division

1401 H Street N.W. #8000
Washington, DC 20530

Mark N. Rogers
EXCELL AGENT SERVICES, LLC
P.O. Box 52092

Phoenix, AZ 85072-2092

Jim Scheltema

BLUMENFELD & COHEN

1625 Massachusetts Ave. NW, Ste. 300
Washington, DC 20036

Kimberly M. Kirby

DAVIS DIXON KIRBY LLP
19200 Von Karman Avenue
Suite 600

Irvine, CA 82612

Al Sterman

ARIZONA CONSUMERS COUNCIL
2849 East 8th Street

Tucson, AZ 85716

Jeffrey W. Crockett
Thomas L. Mumaw
SNELL & WILMER
One Arizona Center
Phoenix, AZ 85004-0001

Teresa Tan
WORLDCOM, INC.

201 Spear Street, Floor 9
San Francisco, CA 94105

Rodney Joyce

SHOOK, HARDY & BACON, LLP
Hamilton Square

600 14th Street, NW, Ste. 800
Washington, DC 20005-2004

Deborah R. Scott
Associate General Counsel

CITIZENS COMMUNICATIONS CO.

2901 N. Central, Suite 1660
Phoenix, AZ 85012




O 00 NN N L e W e

NN N N N N [ [y [ p— [ [ — e [ [
B H W N = O 0 0NN Y e WD = O

26

FENNEMORE CRAIG

PROFESSIONAL CORPORATION

PHOENIX

Richard P. Kolb, VP —Reg. Affairs
ONE POINT COMMUNICATIONS
Two Conway Park

150 Field Drive, Suite 300

Lake Forest, IL 60045

Letty Friesen

AT&T LAW DEPARTMENT
1875 Lawrence Street, #1575
Denver, CO 80202

Paul Masters

ERNEST COMMUNICATIONS INC.
6475 Jimmy Carter Blvd., Ste. 300
Norcross, GA 30071

Jon Poston

ACTS :
6733 E. Dale Lane
Cave Creek, AZ 85331

Lynda Nipps

ALLEGIANCE TELECOM, INC.
845 Camino Sure

Palm Springs, CA 92262

Gary L. Lane, Esq.
2929 N. 44th Street, Suite 120
Phoenix, AZ 85018-7239

Mike Allentoff

GLOBAL CROSSING SERVICES, INC.

1080 Pittsford Victor Road
Pittsford, NY 14534

W. Hagood Bellinger
4969 Village Terrace Drive
Dunwoody, GA 30338

Philip A. Doherty
545 S. Prospect Street, Ste. 22
Burlington, VT 05401

David Kaufman

E.SPIRE COMMUNICATIONS, INC.
1129 Paseo de Peralta

Santa Fe, NM 87501
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Richard P. Kolb

Vice President of Regulatory Affairs
ONE POINT COMMUNICATIONS
Two Conway Park

150 Field Drive, Ste. 300

Lake Forest, IL 60045

METROCALL, INC.
6677 Richmond Highway
Alexandria, VA 22306

Nigel Bates

ELECTRIC LIGHTWAVE, INC.
4400 NE 77th Avenue
Vancouver, WA 98862

David Kaufman

ESPIRE Communications
1129 Paseo De Peralta
Santa Fe. NM 87501

Mitchell F. Brecher
Greenberg Traurig, LLP

800 Connecticut Avenue, NW
Washington, DC 20006

Martin A. Aronson, Esq.

Morrill & Aronson, P.L.C.

One East Camelback Road, Suite 340
Phoenix, AZ 85012-1648

Patrick A. Clisham
AT&T Arizona State Director

320 E. Broadmoor Court
Phoenix, AZ 85022

\Qf\fm\,
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TIMOTHY BERG

LAW OFFICES

FENNEMORE CRAIG

A PROFESSIONAL CORPORATION

Direct Phone: (602) 916-5421

Direct Fax: (602) 916-5621

tberg@fclaw.com

OFFICES IN:
PHOENIX, TUCSON,

‘NOGALES, AZ; LINCOLN, NE

3003 NORTH CENTRAL AVENUE

SUITE 2600

PHOENIX, ARIZONA 85012-2913

May 12, 2004

VIA REGULAR MAIL AND/OR E-MAIL

Richard W. Wolters
AT&T Communications of the Mountain

States, Inc.

1875 Lawrence Street, Ste 1575
Denver, CO 80202

PHONE: (602) 916-5000
FAX: (602) 916-5999

Re:  In the Matter of Qwest Corporation’s Compliance with Section 252(¢) of
the Telecommunications Act of 1996, Docket No. RT-00000F-02-0271; In
the Matter of U S WEST Communication Inc.’s Compliance with § 271 of
the Telecommunications Act of 1996, Docket No. T-00000A-97-0238;
Arizona Corporation Commission v. Qwest Corporation, Docket No.

T-01051B-02-0871 (consolidated)

Dear Mr. Wolters:

On April 30, 2004 the Arizona Cofporation Commission issued Decision No. 66949 in
the above-captioned dockets, a copy of which is enclosed herem as Attachment I for your
review. Page 56 of Dec151on No. 66949 provides: :

ITIS FURTHER ORDERED that Qwest Corporation shall provide
each CLEC, certificated in Arizona at any time during the period
January 1, 2001 to June 30, 2002, with a credit from Qwest
Communications Corporation, Qwest Corporation, and their

affiliates, in an amount to be determined in accordance with the

Attachment A that was filed in this docket on April 19, 2004

Attachment filed within 30 days of the effective date of this

" Decision, as approved by Staff. Upon payment of the credits, a

CLEC shall sign an appropriate release. CLECs not executing a
release may pursue all other available remedies. The amount of
the total CLEC payments ordered pursuant to this paragraph shall

- (attached hereto as Exhibit C) and with Qwest’s updated



FENNEMORE CRAIG
VIA REGULAR MAIL AND/OR E-MAIL

May 12, 2004
Page 2

not exceed $11,650,000 for eligible CLECs identified by Staff and
Qwest Corporation. Qwest Corporation shall not be eligible for
the CLEC payment. Eligible CLECs shall not include Eschelon
Telecom, Inc., McLeod, Inc., High Performance Communications,
and CLECs that have filed for relief under federal bankruptcy laws
since January 1, 2001, and have released claims against Qwest. If
such eligible CLEC does not currently do sufficient business in
Arizona to use its full credit within six months, Qwest Corporation
shall make a cash payment to such CLEC for the balance of the
credit to which it is entitled. Qwest Corporation shall issue such
credits or payments due under this provision to all eligible CLECs -
within 60 days of the effective date of this Decision.

As aresult, certain competitive local exchange carriers (“CLECs”) identified in Exhibit C
of the Decision No. 66949 may obtain thes¢ credits from Qwest in exchange for their execution
of the Release of Claims enclosed herein as Attachment II. The amount of credits to which your
company is entitled under Decision No. 66949 is listed on the Schedule enclosed herein as
Attachment III. Please be advised that pursuant to Decision No. 66949, the Commission’s Staff
must approve the Schedule by June 1, 2004 so that Qwest may implement the credits in a timely
manner.

If your company wishes to obtain this credit, please have the appropriate company
representative or officer execute the Release and return it to me at: '

Timothy Berg, Esq.
FENNEMORE CRAIG, P.C.
3003 North Central Avenue

- Suite 2600 _
Phoenix, Arizona 85012
(602) 916-5421
tberg@fclaw.com

If your company wishes to receive its credit commencing with Qwest’s July 2004 billing
cycle, the Release must be executed and received by me no later than June 11, 2004.


mailto:tberg@fclaw.com

FENNEMORE CRAIG
VIA REGULAR MAIL AND/OR E-MAIL

May 12, 2004
Page 3

If your company has any questions concerning the Release or the amount identified on
the Schedule, please contact me as indicated above or Maureen Scott of the Legal Division of the
Arizona Corporation Commission at (602) 542-6022.

Sincerely,
- FENNEMORE CRAIG
=y
Timothy Berg
TB/clv

Attachments
cé; Maureen Scott

1544380.1/67817.295
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BEFORE THE ARIZONA CORPORATION COMMISSION

Arizona Corporation Commission

{ COMPLIANCE-WITH SECTION 252(e) OF THE

TELECOMMUNICATIONS ACT OF 1996.

COMMISSIONERS
DOCKETED
MARC SPITZER, Chairman. e
WILLIAM A MUNDELL APR 3 0 2004
JEFF HATCH-MILLER \ )
MIKE GLEASON —
KRISTIN K. MAYES Jﬂr""‘”‘m" BY ne_ ~
IN THE MATTER OF U S WE ' DOCKET NO. T-00000A-97-0238
COMMUNICATIONS, INC.’S COMPLIANCE ,
WITH § 271 OF THE TELECOMMUNICATIONS
ACT OF 1996. |
IN THE MATTER OF QWEST CORPORATION'S | DOCKET NO. RT-00000F-02-0271

ARIZONA CORPORATION COMMISSION

DOCKET NO. T-01051B-02-0871

Complainant.
V. Decision No. 66949
QWEST CORPORATION, _ -
Respondent. OPINION AND ORDER
DATE OF HEARINGS: March 17 18, 19 and 20, 2003 (Sectlon 252(e)
mvestlgatlon) June 13, 2003 (OSC); and
_September 16 and 17, 2003 (Settlement
Agreement)
| PLACE OF HEARINGS: Phoenix, Arizona
| ADMINISTRATIVE LAW JUDGES " JaneL.Rodda
‘ . : Dwight D. Nodes
IN ATTENDENCE:  Chairman Marc Spitzer .
: - Commissioner Mike Gleason
APPEARANCES: | Mr. Timothy Berg, FENNEMORE CRAIG PC,

Mr.- Peter Spivak and Mr. Douglas Nazanon,
HOGAN & HARTSON, LLP, and Mr. Todd -

. Lundy, Corporate Counsel for Qwest

S:\Hearing\Uane\QWES T\globalsettlement\RevisedOrder.doc 1

Corporation;

Mr. = Richard = Wolters, for  AT&T
Communications of the Mountain States, Inc.; |
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Ms. Joan Burke, OSBORN MALEDON PA for
" Time Wamer Telecom;

Mr. Martin A. Aronson, MORRILL &
ARONSON, PLC, for A_rizona Dialtone, Inc.;

- s .

Mr. Mitchell F. Brecher, GREENBERG
TRAURIG, LLP, for Mountain
Telecommunications, Inc.; '

Mr. Daniel Pozefsky, Attorney for the
Residential Utility Consumer Office;

Mr. Thomas Campbell, LEWIS & ROCA, LLP,
and Mr. Dennis Ahlers, Corporate Counsel, for
Eschelon Telecom

Mr. Thomas F. Dixon for WorldCom; and

Ms. Maureen Scott and Mr. Gary Horton, Staff

Attorneys on behalf of the Utilities Division of
the Arizona Corporation Commission.

BY THE COMMISSION:

The following three dockets involving enforcement actions against Qwest Corporation
(“Qwest”) are before the Arizona Corporation Commission (“Commission”) for consideration: the
investigation into Qwest’s compliance with Section 252(¢e) of the Telecommunications Act of 1996
(1996 Act™); the Section 271 Sob-docket iovolving an investigation into whether Qwest interfered in
the Section 271 regulatory process; and the Order to Show Cause for Delayed Implementation of |

Wholesale Rates. The Commission held hearings in the Section 252 investigation commencihg on

| March 17, 2003 and in the OSC on Junie 13, 2003. - On July 25, 2003, Commission Utility Division

Staff (“Staff”) and Qwest filed a proposed Settlement Agreement, which would, if adopted, resolve
allegations that Qwest violated fcderal and state law and Commission regulations and Orders raised
in the three dockets. The Commission convened a heaﬁng on the Settlement Agreement

commencing on September 16, 2003.

Background A
The Section 252(e) Proceeding

Section 252(e) of the 1996 Act requires an Incumbent Local Exchange Carrier'(“ILEC”), such

2 DECISIONNo. 06949
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és Qwest, to file all interconnection agreements between it and a Competitive Local Exchange Carriex_'
(“CLEC”) with the Commission for approval. The issue of Qwest’s compliance with Section 252(e)
of the 1996{ Act first came to light in Arizona when the Minnesota Department of Commerpé filed a
complaint against Qwest alleging that Qwest had not filed certain agreements with the Minnesota
Public Utilities Commission for approval as required under Section 252(e). At then Chairman
Mundell’s requeét, Qwest was d_irected to submit any. and all un-ﬁled Arizona agreements to the
Commission for revview.l On March 8, 2002, AT&T Commﬁnications of the Mountain States, Inc.
and TCG Phoenix (“TCG”) (collectively “AT&T”) filed a Motion with this Commission in the
Section 271 docket asking the Commission to examine whether Qwest was complying with Section
252 in the context of the Section 271 investigation.

By Procedural Ordcr dated April 8, 2002, the Commission determined to open a separate ’
docket to investigate Qwest’s Section 252 compliance. On June 7 2002, based upon comments filed

by interested parties and its own review of the facts and law, Staff filed a Report and

I Recommendation in the Section 252(¢) docket. In its Report, Staff identified approximately 25

agreements that it believed should have been filed by Qwest under Section 252(e). Pursuant to
AR.S. § 40-425, Staff recommended penalties totaling $104,000 based on $3,000 for each un-filed
agreement, and $5,000 for each agreement that contained a clause that prevented CLEC participation

in the Section 271 investigation.

The Commission held .a Procedural Conference on June 19, 2002, during which the

t Residential Utility Consumer Office (“RUCO”) raised a new issue involving the existence of oral

agreements between Qwest and McLeodUSA, _Inc.' (“McLeod), and urged the Commi‘sbsion to
broaden its examinatior;- to include the damage to compétition and to other CLECs in the State
resulting from Qwest not filing these égreements. 'The Commission directed Staff to conduct
additional . discovery of all CLECs operating in Arizona to determine the number of un-filed
agreements and whether thg un-filed agreements had tainted the record in the Sectibn 271 proceedixig.

On August 14, 2002, Staff issued a Supplemental Report and Recommendation concerning

! Qwest submitted approximately 90 agreements.

3 DECISIONNO. 66949
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Qwest’s Compliance with Section 252(¢). In its Supplemental Report, based upon the additional
discovery, Staff recommended that a heaﬁx;g should be held to de;cermine thther Qwest acted in
contempt 9=f.3 Eqmmlssmn rules by mnot filing certain McLeod and Eschelon Telecom, Inc.
(“Eschelon”) agreements with the Commission for approval. Staff further recommended the Section '
252(e) proceeding be separated into two phases, with Phase A addressing filing violations and Phase
B addressing any opt-in disputes betweeﬁ Qwest and CLECs. |

By Procedural Order dated November 7, 2002, the Commission set the Section 252(e) .
compliance issues for hearing. The hearing commenced on March 17, 2003, and continued through
March-20, 2003. The parties filed Initial Briefs on May 1, 2003, and Reply Briefs on May 15, 2003.

In its investigation, Staff identified 42 agreements that it believed Qwest should have filed
with the Commission for approval pursuant to Section 252(¢). Qwest agreed that 14 of them
contained terms that pertain to Section 251(b) or (c) services and were still in effect. Qwest filed |
these agreements in September 2002 and the Commission approved them in Decision No. 65475 |
(December 19, 2002).2 Staff and Qwest disagreed about whether the remaining 28 agreements wefe
required to be filed under Section 252(e). Qwest disputed that these agreen_lenté fell under the
Section 252 requirement'fdr a variety of reasons, including that some had been terminated or
superceded, some contained only backward-looking provisions, others were form agreements, or they

didn’t involve Section 251(b) or (c) services. A list of the 28 interconnection agreements that Staff

{ claims Qwest should have filed is attached as Exhibit B hereto.

Among the 28 agreements Staff believed Qwest should have filed were a series of agreements
with Eschelon and McLeod. At the hearing, Staff and RUCO presented evidence that the agreemchts
with Eschelon and McLeod were drafted specifically in an attempt td .avoid the filing requirements of
Section 252 in order to avoid having other CLECs opt into favorable provisions. In 2000, Eschelon
and McLeod were two of Qwest’s largest resellers. Both wanted to move away from reselling
anh‘ex products and wanted to provide service over an unbundled network element platform

(“UNE-P”). Under UNE-P, they believed they would earn higher margins and be able to collect their

? In approving the agreements, the Commission did not approve specific provisions that would have: prcvented
participation in other dockets; required confidentiality; required confidential private binding arbitration in lieu of brmgmg
an action before this Commission; or required interpretation under Colorado law.

4. DECISION NO. __ 66949
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own access fees. . . _ ,

In the summer of 2000, McLeod and Qwest began negotiations that resulted in a Confidential
Billing Sett‘l’__egnlgm Agreement entered into on »September 29, 2000, in which McLeod agreed'to pay
Qwest an amount for the convqrsioﬁ from resale to UNE-P. Qwest and McLeod finalized their
agreement on October 26, 2000, when they executed a'series of six agreements. The key component
of these agreements was the breation,of a producf called UNE-Star (or UNE-M when purchased by
McLeod).. The UNE-M product is a flat-rated UNE platform that converted McLeod resold lines
directly to UNE-P. With UNE-M, McLeod would avoid the provisiéning issues associated with
UNE-P, such as submitting individual Local Service Requests (“LSRs”) for each line. A

One of the agreements entered into on OctoBer 26, 2000 is the Fourth Amendment to the
Qwest/McLeod Interconnection Agreement in Arizona, which McLeod filed with the Cdmmission on
December 26, 2000. This document sets Aout the publicly disclosed terms and conditions of the UNE-
M product. In this agreement, McLeod agreed to pay Qwest $43.5 million to convert to the UNE-M
platform. McLeod.agreéd inter alia to maintain a minimum number of local exchange ﬁﬁes, to
remain on “bill and keep’; for the exchange of Internet-related traffic, and to prévide rolling 12-month
forecasted line volumes. Qwest agreed inter alia to provide daily usage information to McLeod so
ihét McLeod could bill interexchange companies and others for switched access.

In addition to the publicly disclosed Fourth Amendment to the Interconnection Agreement, on
October 26, 2000, Qwest an(i McLeod also entered into several agreéments that were not filed or
otherwise made public. One was the Purchasé Agreement in which McLeod agreed to puréhase ﬁom _
Qwest Communications Corporation (“QCC”, Qwest’s affiliate), its subsidiaries or affiliates, a
certain amount of services and products over a multi-year period. No. 15 on Exhibit B.* At the same
time, they entered into a Purchase Agreement in which QCC and its subsidiaries agreed to purchase
products from McLeod over the sam:e multi-year beriod. No. 16 on Exhibit B. McLeod and Qwést
also entered into an Amendment to Confidential Billing Settlement Agreement which revised the
Confidential Billing Settlement Agreement entered into on September 29, 2000. No. 13 on E_xhibit.
B. This Amendment revised the earlier agreement to conform with the ultimately agreed upon

payment amount from McLeod for the conversion and agrees with the amount set forth in the Fourth_

5 ' DECISIONNO. 66949
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Amendment to the Interconnection Agreement that wés filed.

In addition to these written agreements, McLeod claims that it and Qwest entered into two
oral agreements, one of which provided a 10 percent discount on McLeod’s phrchaseé from Qwesf
and the other precluded McLeod from participating in Qwest’s Section 271 application. (No. 14 on
Exhibit B) (RUCO’s Section 252 Initial Brief p. 30) Blake Fisher, McLeod’s vice president énd chief
planning and development officer, who was involved in the negotiations, testified in his deposition
that in developing' the UNE-Star product, McLeod was not sétisﬁed that the pricing was sufficiently
low to jusﬁfy McLeod keeping its traffic on Qwest’s network. 'i'hus, Qwest and McLeod agreed to
enter into the Purchase Agreements whereby McLeod ‘would purchase goods and services from-
Qwest and Qwest agreed to provide McLeod with discounts ranging from 6.5 percent to 10 percent if
McLeod’s purchases exceeded its take-or-pay commitments. (RUCO’s Section 252 Initi;ﬂ Brief at p.
28) Mr. Fisher statéd that Qwest did not want to put the discount abgrcement' into writing because
Qwest was concerned that other CLECs might feel entitled to the same discount. In respoﬁse to Mr.
Fisher’s concerns that the discount provision was not in writing, Qwest agreed to a take—ér—pay
agreement to purchase products from McLeod. According to Mr. Fisher, the amount of the Qwest
take-or-pay commitment was calculated by ﬁpplying the discount factor to a projected amount of
purchases by McLeod from Qwest.

Qwest made payments to McLeod pursuant to the Purchase Agréemcnts from October 2000
through September 2001. Qwest j)repared spreadsheets that calculated the amount of the payment by
applying the 10 percent discount factor to all purchases made by McLeod during the relevant time
period. (RUCO’s Section 252 Initial Brief at p. 31) After McLeod would confirm the accuracy of
the spreadsheets, McLeod would send QWest an invoice. Qwest paid invoices for the périqd‘October |
2000'tvhrough March 2001, April 2001 through June 2001, and July 2001 through September 2001.
Qwest did not make payments on the amount that would have been due for the fourth quarter-of 2001
because this is when the Department of Commercé in Minnesota began investigating the discount
agreement. Various Qwest emails and notes relating to the negotiations with McLeod and with the

calculation of the discount due are consistent with Mr. Fisher’s account of events. Although no

written agreement refers to a 10 percent discount in McLeod’s purchases, Qwest acted consistently _
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with the existence of such discount.
On November 15, 2000, Qwest and Eschelon entered into an Escalatxon Procedures and

Business Solutions Letter, in which the -parties agreed: to develop an implementation plan; that

Eschelon agreed to not oppose Qwest efforts to obtain Section 271 approval or file any complaints

with any regulatory body conceming interconnection agreements provided the plan was in place by
Apnl 30, 2001; that Qwest would send a vice president level or above executlve to attend quarterly
meetmgs with Eschelon to address discuss and attempt to resolve business issues and disputes and
issues related to the parties’ interconnection agreements; that Qwest would adopt a six-level set of
escalation procedures that gave Eschelon access fo Qwest’s senior management; and that Qwest-| -
would waive limitatiens on damages. (No. 5 on Exhibit B; Kalleberg Secdon 252 testimony at p 30)
Also, on November 15, 2000 Qwest and Eschelon entered into the Confidentlal Amendment
to Conﬁdentxal/Trade Secret Stxpulatlon in Wthh Eschelon agreed to purchase at least $15 million of
telecommunication services between October 1, 2000 and September 30, 2001 and Qwest agreed to

pay Eschelon $10 million to resolve issues related to the UNE platform and switched access. (No. 4

| on Exhibit B; Kalleberg Section 252 testimony at p. 29) In addition, Eschelon agreed to provide

consuiting and network-related services and Qwest agfeed to pay. Eschelon 10 percent of the
aggrégate billed charges for all of Eschelon’s purchases. from Qwest from November 15, 2000
through December 31, 2005. Qwest also:agreed to eredit Eschelon $13.00 per UNE-platform line per

jmonth for each month during which Qwest failed to provide Bschelon with accurate daily usage

1l information.

Qwest disputed that the purchase agreements it entered into with McLeod and Eschelon are

subject to the filing requirements of the 1996 Act because an ILEC’s contract to purchase services

i from CLEC vendors do not affect the terms of the CLEC’s mterconnectlon Thus Qwest argued the

Purchase Agreement between QCC and McLeod entered into on October 26 2000 in which QCC'

| commits to purchase a minimum amount o_f services from McLeod, and-agreements by the CLECs to

purchase products and services frora Qwest or QCC do not include any commitment by Qwest that is
subject to the Section 251/252 >regulatory framework. Fﬁrthennore, Qwest argued, even if the

CLECs’ purchase agreements were entered into as a means of conferring discounts to Eschelon and _
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McLeod, only the discount provisions of the agreements would fall within the filing requirement of
Section 252. |

With __rﬁegpépt to the agreefncnté related to the _UNE-Star product, Qwest claims that the rates
terms and conditions of the UNE-Star were negotiated and filed as amendments to Eschelon’s and
McLeod’s existing interconnection agreements and were subéeqﬁently approved by the Arizona
Comxrﬁssion. Qwest says these amendments reflect the significant development and implementation
costs associated with the UNE-Star products and as a result, of those costs, Qwest réquired CLECs
wishing to purchase the UNE-Star products to make total and annual minimum purchase
commitments over a muiti-year.minimum term.  Other requirements included imposing a sigrxiﬁcaht
penalty if the CLEC did not meet these minimum commitments; “bill and keep” for reciprocal
compensation, including internet traffic; and a one-time, lump sum conversion charge, restricting the
offering to business customers and providing end user volume and loop distribution forecasts. Qwest
states as approved interqonneétion amendments, all of the UNE-Star rates,,teﬁns and conditions were
available to any requesting CLEC in Arizona under Section 252(i). Qwest concedes that certain
provisions in un-filed agreements that related to the UNE-Star platform fall within the FCC’s recently
articulated definition of interconnection agreement, but since no other CLEC pﬁrchased a variation of
UNE~St;r, no other CLEC would have been eligible to opt into the un-filed provision even if they
had been filed and approved. _

Qwest a:rgued that it did not discrimihaté against Arizona CLECs, as its ‘witnesses testified
that all of Qwest’s wholesale customers received the same level of service andAAtheir orders were
processed under the same standards, and no party to the proceeding showed that Eschelon or McLeod
received better service quality than any other CLEC. o

Staff recommended that the Commission fine Qwest $15,047,000 pursuant to A.R.S. §§ 40-
424 and 40-425. Staff’s recommended penalties were broken down as follows: 1) $36,000 ($3,000
for the 12 agreements w1th carriers other than Eschelon and McLeod); 2) $11,000 ($1,000 for each of
the _11 agreements with carriers other than Eschelon and McLeod that chst filed for approval in
September 2002); and 3) $15,000,000 for the agreements related to Eschelon and McLeod and with

other carners if they contain the non-participation clauses.
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Under AR.S. § 40-425, the Commission may fine Qwest between $100 and $5,000 for each
failure to file. Staff determined the range of penalties under A.R.S. § 40-425 to be between $4,200
and '$210’022>fnd rec9mmended' penalties for the 23 .non-Eschelon/McLebd agreements totalling
$47,000. Staff believed that Qwest’s failure to file the 23 agreements that were with carriers other |
than Eschelon and McLeod was inadvertent as a result of its miSinterpretation of its obligations under
Section 252.

Because Staff believed Qwest’s failure to file the Eschelon and McLeod agreements was
willful and intentional, Staff recommended penalties based on the number of days Qwest’s violation
continues. - For every.agreement between Qwest and Eschelor: or McLeod or with another carrier if
that agreement contains a non-participation clause, Staff calculated the number of days from the date
the agreement should have been filed pursuant to A'A.C. R14-2-1506° “and the dates the agreerhents
were terminated, or if still in effect, through March 20, 2003 (the date Staff calculated the penalties in
its April 1, 2003 Post-hearing exhibit). S&ﬂ argues that these penalties continue for each day Qwest
fails to file these agreements. Through March 20, 2002, Staff calculated that Qwest waé in contempt
of Commission rules for a total of 8,848 days. Pursuant to A.R.S. § 40-424, Staff calculated the
Commission could impose a penalty between $884,800 and $44,240,000. Staff recommended. a
penalty of $15,000,000. ’

Staff also recommended non-monetary penalties which included (1) requiring Qwest to ﬁle all
of the previously un-filed agreements énd that interested CLECs be permitted to opt into those
agreements for two years from the date of Commission approval; (2) requiring Qwest to provide '
each CLEC (other than Eschelon and McLeod) with a cash payment totaling 10 percent of the
CLEC’s purchases of Section 251(b) or (c) services and 10 percént of its purchases’of intrastate
access from Qwest in Arizona for the period from January 1, 2001 through June 30, 2002, and
requiring -Qwest to provide each CLEC (except Eschelon and McLeod) with a credit totaling 10
percent of its purchases of Section 251(b) or (c) service and 10 percent of its purchases of intrastate

access from Qwest in Arizona for 18 months following the date of the Commission’s decision; (3)

? In addition to the filing requirements of section 252 of the 1996 Act, A.A.C. R14-2-1506 requires that an
interconnection agreement be filed for approval within 30 days of its execution.
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modifications to certain Performéncc Indicator Definitions (“PIDs”) that measure wholesale service
quality standards to ensure the provision of a2 minimum level of service to CLECs and foster
competmon and (4) rcqumng Qwest to develop a Code of Conduct that will govem its relationship
with CLECs and include prohlbmons against the same (or similar) antx-competmve actions revealed
in this investigation.

The Section 271 Sub-docket

During its investigation of Qwest’s compliance with Section 252 filing requirements, Staff
identified agreements with four carriers (Z-Tel, Eschelon, McLeod and XO) which prohibited these
carriers from participating in Qwest’s Section 271 proceeding. In its Augixst 14, 2002 Supplemental
Report, Staff recommended that the Commission open a sub-docket to the Section 271 investigation
for the purpose of addressing allegations of interference with the regulatory process and determining
appropriate penalties. In its November 7, 2002 Procedural Order, the Commission ordered parties to
file comments on Staff’s proposed sub-docket procedures, including the need for a hearing, no later
than December 10, 2002. By Procedural Order dated December 20, 2002, all letters, comments and
data responses identified in the Supplémental Report were made part of the Section 271 Sub-docket
record. Parties were given until January 10, 2003, to submit additional evidence. Qwest, RUCO,
Eschelon, AT&T and WorldCom filed comments. ' '

Staff set forth the results of ifs inves_tigaﬁop in its Report and Recommendation in the 271

Sub-docket which it filed on May 6, 2003. McLeod indicated in response to Staff inquiries that it had

jorally agreed to remain neutral on Qwest’s Section 271 application as long as Qwest was in

compliance with all of its agreements with McLeod and all applicable statutes and regulations. Z-Tel
advised Staff that it had agreed not to participate in Section 271 proceedings for a periad of 60 days

while they were negotiating interconnection agreements with Qwest in eight states.® Eschelon

provided substantial comment on the fact that it had a signed un-filed contract in which it agreed not

to oppose Qwest in its Section 271 proceedings. XO stated that it did not participate in Arizona’s 271

4 Staff states that Z-Tel was an active participant in the Arizona PAP workshops, but entered into the two month stand-
down agreement during the briefing stage of those workshops. Z-Tel filed an initial brief jointly with WorldCom on May
11, 2001. The Stand-down was executed May 18, 2001. Z-Tel did not part]cxpate in the Reply Brief stage of the
proceeding, nor in the PAP open meeting,
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proceeding because it did not have sufficient operations or experience with Qwest to warrant
participation, but Staff found an agreement between Qwest and XO with provisions that required XO
to stipulate that Qwest was in compliance with Section 271 requirements. Four CLECs (Eschelon,
Covad, AT:;P’an;i WorldCom) responded to Staff that they were aware of Section 271 issues that
they believed were not adequately addressed in the Arizona proceedings .as'a result of -Qwest"’s un-
filed agreements with CLECs. ” ‘

Qwest stated that only two agreements (the December 31, 2001 Confidential Billing
Settlement with XO and the November 15, 2000, Confidential Billing Agreement with Eschelon)
contained provisions concerning CLEC participation in.the Section '2‘71 proceeding. Qwest claims
the XO agreement resolved billing and reciprocal compensation disputes and provided that the
resolutions would be filed as an amendment to .the XO interconnection agreement and filed within 15
days of execution of the agreement. Qwest states the amendment was filed on April 3, 2002 and
became available to otﬁer CLECs on July 2, 2002. Qwest states as part of the resolution of thosé
issues, XO agreed to stipulate that Qwest complies with the Sectiqn 271 Checklist Items in Arizona
and five other states. Qwest acknowledged that it entered into agreements with Escheloh and
McLeod that contﬁned provisions whereby those CLECs agreed not to oppose Qwest’s Sectioﬁ 271
application. For a period of time, Eschelon or McLeod either did not participate or limited their
involvement in thét process.  Qwest stated that suggestions that it prevented Eschelon from
participating in the Section 271 process arc_bascles;s, as Eschelon determined of its own free will to
work with Qwest to resolve business issues between them. Qwest stated that if Eschelon believed
Qwest was not living up to its commitments in the agreement, Eschelon could have sought redress
through regulatory or legal avenues. Qwest believed that the agrecmént with Eschelqﬁ served the-
interest of Section 271 because its purpose was to develop an implementation plan t’hat would
improve the provisioning process for all CLECs. |

Staff held a Workshop on July 30-31, 2002, to address the concerns of parties who believed
that théy had been precluded from raising issues in the Section 271 proceeding as a result of their
agreements with Qwest. Eschelon and McLeod raised issues during the workshop. Othér pﬁe&

were allowed to participate to the extent they had issues which arose from the new evidence
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presented.

In its May 6, 2003 Report, Staff expressed the belief that there is substantial evidence in the
record to concgude that Qwest interfered with the Section 271 regulatory process by requmng a
nonparucxp:t:on c‘lause in its agreements with certain CLECs. These clauses precluded participation
by CLECs which otherwise would have participated and broﬁéht concerns regarding Qwest’s
provision of wholesale service. Staff stated the completeness of the Commission’s Section 271

record was adversely affected and that Qwest’s conduct was intentionally designed to prevent certain

carriers from raising issues which would have reflected adversely on Qwest’s Section 271

] compliance. Staff believes that.under A.R.S. § 40-424, the Commission can levy fines of up to

$5,000 per calendar day, per occurrence. Based on the number of days between the dates the feur
agreements at question were entered into and the date they were either cancelled, superceded or filed -
with the Commission, Staff recommended penalties of $7,415,000. Staff found that Qweét’s
violation continued for 1,423 days. Staff recommended the maximum amount of penalties under
AR.S. § 40-424 because Staff believed that Qwest acted intentionally and willfully in violation of
the Commission rules of process and Section 271 procedural orders when it failed to file with the
Commission interconnection agreements which prevented certain CLECs from participating in the
Section 271 investigation.

Staff further recommended four non-monetary penalties as follows: 1) QWest must implement
and abide by all assurances containeci in its Dweﬁber 23, 2002 ﬁlings' 2) Qwest must establish an
independent, third party audltor to screen the work of the Agreement Review Commission regularly
for two years or until the Commission authorizes termination; 3) on an annual basis, Qwest should
attest to the fact that it has no agreements that preclude CLEC participation in Commissjon regulatory
proceedings, or that would tend to discourage them from such participation; and 4)' the Commission
should conduct annual reviews of each December 23, 2002 filing commitment for two years, or until

the Commission is fully assured that transgressions of the past will not recur.

3 In its December 23, 2002 Supplemental Comments to its Motion to Reconsider Procedural Order, Qwest cited actions it
was taking to assure Section 252 compliance, including an Independent Auditor to review the Agreement Screening
Committee’s work, to file all settlement agreements in any proceeding with generic application, on a going-forward basis,

and creating a team of people to review all agreements with CLBCs and apply FCC standard to ensure that all agreements
are properly filed going forward.
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On May 19, 2003, Qwest filed Exceptions to the May 6, 2003 Staff Report and
Recommendation, and requested a hearing on the penalties proposed by Staff. Qwest argued that
Staff’s pro;:gie’d penalties are not appropriate because: (1) there is no Commission Order, rule or
requirement that -prevents Qwest from entering into settlement agreements that contain non-
participation clauses; -(2) the Commission does not have statutory authority to impose penalties based
on per-day violations; (3) no additional penalty is required on account of the nonparticipation
agreements because Staff eliminated the impact of those agreements by bolding a workshop at which
CLECs could raise issues that they had not been able to raise on account of such provisions; and (4)
Staff had already recommended penalties hased on these clauses in the Section 252(e) docket.

By Procedural Order dated June 19, 2003, the Commission scheduled a Procedural
Conference for June 30, 2003 to discuss the nature of further proceedings. On June 27, 2003, Qwest
and Staff filed a Joint Motion to Extend the Time for Procedural Conference, stating fhey were in the
process of negotiafing' a settlement agreement that involved the 271 Sub-docket. The Hearing
Division granted a continuance.

Order to Show Cause for Delayed Implementation of Wholesale Rates

On December 12, 2002, in Decision No. 65450, the Commission issued a Complaint and
Order to Show Cause (“OSC”) against Qwest. The OSC alleged that Qwest failed to implement the
wholesale rate change ordered in Decision No. 64922 (June 12, 2002) within a reasonable period of
time, that Qwest failed to notify the Commission of the rate implementation delay, that Qwest failed
to obtain Commission approval of the delay in implementation, and that Qwest’s wholesale rate |
change system is unreasonably slow and inefficient. The OSC alleged three Counts of Contempt: (1) -
failure to implement rates approved in Decision No. 64922 wi;chin a reasonable amount of time; @)
deliberately delaying implementation of wholesale rate changes in Arizona until it had irr;plernented
the wholesale rate changes in other states in which Qwest had pending Section 271 applications with
the FCC; and (3) attempting to dlscourage partles from notifying the Commission of its delay in
complying thh Decision No. 64922.

AT&T, Staff and Qwest submitted testimony and the OSC hearing convened on June 13,
2003. The parties filed briefs on July 15, 2003.

13 DECISIONNO. 66949




v s W

O 0 N N

- DOCKET NO. T-0000A-97-0238 ET AL.-

Decision No. 64922 authorized revised Whoiesale rates. The Decision required Qwest to file
the price list agréed to by the parties within 30 days of the effective date of the Order. chst filed a
Notice of Compha_nce on June 26, 2002, two weeks after the adoption of the Decision. -Qwest stated
it began 1m‘;1)e:ne;.tmg the new rates the next day. On October 7, 2002, AT&T sent a letter to the
Commission expressing concerns about the length of time it was takmg th;st to implement the
Arizona wholesale rates. Qwest completed the rate implementation for most companies on
Decefnber 15, 2002 and completed implémentation for all companies on December 23, 2002. The
new rates were applied back to the effective date of the Decision, and CLECs were issued credits and
paid interest at six percent on the differgncc.between what they had previously been billed and-the
billable amounts using the new rates.

The ordering paragraphs of Decision No. 64922 provide in relevant part: ‘ffI‘ IS FURTHER | |
ORDERED that the rates and charges approved herein shall beA effective immediately. IT IS
FURTHER ORDERED that this Decision shall become effective immedia.tely.” Staff argued that
Decision No. 64922 requires that Qwest implement the rates im_mediately.or within a reasonable
period of time, which Staff believed would be between 30 and 60 days. Staff also argued that Qwest -
implemented wholesale rates in six states where it had Section 271 applications pending with the
FCC prior to implementing the wholesale rates in Arizona even though the dates of thé orders
authorizing the rates in the other states were after the effective date of the Arizona Decision. Staff |

argued that even if Qwest is correct that the implementation of rates ini the other states may have been

‘I less complex than in Arizona, it is still apparent that Qwest diverted resources from Arizona to the |

1 other states to support the Section 271 application and this prioritization and diversion of resources

was unreasonable. Staff believes that Qwest acted unreasonably by not starting its review of CLEC
agreements before its compliance filing and not having a process for easier and timelier mapping of |
rate elements into interconnection agreements. Staff argued that Qwest’s actions and‘ omissions,
including not mechanizing its procésses until too late to implement these rates, not notifying the
Comxmssxon or affected CLECs of its inability to implement the rates within a reasonable tlme and '
not seeking relief from the Commission for an extension to implement, indicate an intent to dclay

implementation, or that Qwest did not intend to implement the rates in a reasonable amount of time.
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Qwest admits that the implementation of the wholesale rates and its failure to notify the
Commission and CLECs about the implementation timeline was “inappropriate”. (Qwest OSC Brief
at 5) Qwest argued, however, that its conductA in this docket was not intentional. Qwest argued that
the implem‘;t:ti(;n processrin Arizona was parﬁcularly complex due to a large number of rate
elements and multiple biﬂing systems and the facf that changes must be made on a éarrier—by-carrier
basis. Qwest states further that it implemented all comprehensive cos;i'd'ockets sequeﬁtially in the
order of the effective date of the decision establishing the rates and that only certain voluntary rate
reductions were implemented prior to the implementation of Arizona wholesale rates. These rate
changes were based on reference to benchmark rates adopted in Colorado and it was more efficient to
implement them on an integfated basis.® According to Qwest, the complexity of the benchmark rate
changes was significantly less than required in the Arizona’s order—they involved an average of 35
changes versus 547 in Arizona and did not require CLEC-by-CLEC true ups, a determination of how
the rate changes applied to a given CLEC, or any restructuring of the rate elements and the necessary
'resultant system éhanges. Qwest argued there was no evidence indicating the benchmark rate change
slowed implementation in Arizona, or that Qwest intentionally pushed Arizona to the end of the line
in implementing wholesale rates. Qwest stated that Arizona took an average of five months, whiie
implementation in Wyoming and Washington took more business days, Colorado took the same
number of business days, although two less calendar days, and-Montana took two less business days
than Arizona. ‘

Qwest stated it had already started to examine how to improve its rate implementatibn

processes including: 1) engaging an outside consultant to provide reconnnendétio_ns for automation;

{2) implementing in the first quarter of 2003 a mechanized solution to shorten the time it.takes to map

individual CLEC contracts; 3) designating a l?rogram' Management Office to oversee the
implementation process; 4) establishing a Cost Docket Governance Team to provide an oversight role

and an escalation point for issues and obstacles that may arise during the process; and 5) modifying

¢ Benchmarking is an approach the FCC uses to evaluate UNE prices by comparing rates among states. Qwest used the
benchmark approach proactively in its 271 applications and compared eight states’ rates to the Colorado rates (which it

believed were TELRIC-complaint) , and where certain rates were higher than the Colorado benchmark, Qwest lowered
the rate to be equivalent to the Colorado rate. ’
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its communications process to require increased correspondence with Commission Staff.

Pursuant to A.R.S. § 40-424, Staff reco’mmendcd fines of $750.00 per day for its failure to
notify the (iqfrimission of its rate implementation delay and failure»tb obtaih approval of the delay; |
and $750 per‘day .for its unreasonable prioritization of states ahead of Arizona. Staff’ s recommended
fines totaled $189,000, based on a total of 126 days, the difference between the date Qwest cqmpleted
implementation of the wholesale rates and the date that Staff believed Qwest‘ éhould have
implemented the rates (i.e. 60 days after the Effective Date of Decision No. 64992). In making its
recommendations, Staff took into account that Qwest made retroactive efforts to remedy the situation
including crediting. the CLECs with interest on the ovefchar_ges and its intent to improve its rate
implementation process. In addiﬁon, Staff recommended that Qwest implement billing and systems
process changes that will allow it to implement wholesale rates within 30 dayé, and that such changes
should be implerhented within four months of a Decision in this docket, and that Qwest should be
required to employ an iﬁdependent auditor to evaluate and verify that the changes made by Qwest are

effective in allowing Qwest to implement wholesale rates chaﬁges within 30 days.

The Combined Cases

On July 25, 2003, Qwest and Staff filed a Notice of Filing Settlement Agreement a#d Request
for an Expedited Procedural Conference. The Settlement Agreement between Qwest and Staff
purports to resolve all the isspes raised in the three enforcement dockets involving Qwest. A copy of -
the Settlement Agreement between Staff and Qwest' is attached hereto as Exhibit A, and incorporatéd
herein by reference. |

On July 29, 2003, Qwest and Staff filed a Joint 'Proposed Procedural Schedule. A Procedural
Order dated August 7, 2003 consolidated the three cases and reopened their recérds to, consider the
Proposed Settlement, established a schedule for testimony concerning the Settlement Agre;emcnt, and
set the matter for hearing. Pursuant to the Procedural Order, ‘Staff and Qwest filed testimony oﬁ
August 14, 2003; AT&T, RUCO, Arizona Dialtone, Inc., (“ADI”) and .Mountain
Telecommunications, Inc. (“MTI”) filed testimony on August 29, 2003; and Qwest filed rebuttal
testimony on September 8, 2003. Pursuant to the terms of the August 7; 2003 Procedural Order,

Time Warner Telecom (“Time Warner”) and WorldCom filed comments to the Settlement
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Agreement. The hearing was held on September 16 and 17, 2003. The parties filed initial briefs on
October 15, 2003 and reply briefs on Oc_tober 29, 2003.

The Settlement Agreement

The:);:pos-:ed Settlement Agreement contains the following substantive provisions: .

Recitals This section summarizes the underlying allegations and states Q\&est’s commitment
to (1) conduct its Arizona operations in compliance with state law and Commission regulations and
orders; (2) not to engage in any ﬁ'audu]ént, decepfive or unlawful behavior in any matter pending
before the Commission; and (3) to act in a manner evidencing respect for the Commission’s
regulatory process. Qwest acknowledges that a breach of the Settlement Agreement may be punished
by contempt after notice and a hearing as provided by A.R.S. § 40-424. Qwest further acknowledges
the existence of concerns about the effect of the alleged wrong-doing, but explicitly states that it is
not admitting wrong-doing in the Settlement Agreemeﬁt. ‘ ,

Section 1 Cash Payment This Section provides for Qwest to pay $5,197,000 to the State’s
General Fund within 30 days of the Eifeéﬁve Date of Commission approval. The aggregate cash
payment co’gsists of three cém_ponents: $5,000,000 for the allegations concerning Qwest’s willful
noncompliance with Section 252‘(e) and for Qwest’s alleged interference with the Section 271
regulatory process; $47,000 for un-filed interconnection agreements which Staff believes should have
been filed pursuant to Section 252(e) but for which Staff could not find that Qwest’s actions were
intentional and willful; and $150,000.for delayed ﬁnplementation of the tholesa]e rates ordered by

the Commission in Decision No. 64922.

Section 2 Voluntary Contributions In this Section, QWc;,st »agrees to make Voluntary
Contributions of at least $6,000,000 for (1) economic developxﬂent, (2) educational progfams, and (3)
infrastructure investments, including those permitting the provision of service in un-served and
underserved ferritories. Qwest agrees that all investments shall be in addition to any investments,
construction or work already planned by Qwest. Qwest and Stéff will submit a joint list of projects
for Commission consideration for allocating the Voluntary Contributions among the three categories.
The Settlement Agreement calls for cither the Commission or Staff to provide guidance by

determining the percentage allocation of the Voluntary Contributions for.each of the investment
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categories prior to the submission of the proposed project list. The Commission will determine the
final allocation of how the funds will be al]ocated among ‘speciﬁc projects.
Section 3 Dlscount Credits This Section provides that Eligible CLECs’ are entitled to a

-To W -

credit equal to ten percent of their purchases of services covered by Sections 251(b) and (c) of the

1996 Act made during the time period January 1, 2001 through June 30, 2002. Qwest will issue the
credits to Eligible CLECs within 180 days of the Commission’s Decision approving the Sctflement.
The credit is based upon provisions contained in agreements -entered into between Qwest and
McLeod .and Qwest and Eschelon which were the subject of the Section 252(e) proceeding.
Wholesale services covered by Section 251(b) and (é)- include Unbundled Network Elerzents|
(“UNEs"), resale services and charges for collocation. Intfastate access, interstate access, switched
access, special access, and private line services are not covered by Section 251(b) and (c) of the 1996
Act, and not subject to the discount credit provisions of Section 3. The amount of the aggregate
Discount Credits will not exceed $8,910;000 nor be less thz}n $8,100,000. If the aggregate Discount
Credits are less than $8.1 million, Qwest will contribute the difference as an additional Voluntary
Contribution under Section 2. If the aggregate claims for Discount Credits are greater than
$8,910,000, Qwest will pro-rate the amount among Ellgxble CLECs.

Sectlon 4 Access Line Credits This Section provides that an Ehglble CLEC can obfain

credits in the amount of $2.00 per the average number of UNE-P lines or unbundled loops purchased
each month from July 1, 2001 through February 28, 2002, less the amount. that the CLEC actually

billed Qwest for terminating intraLATA toll during the same period. The minimum amount of the

I Access Line Credits is $600,000 and will not exceed $660,000. If the aggregate amount of Access

Line Credits is less than $600,000, Qwest will make additional Vo]untary Contributions equal to the

difference between the amount paid and the minimum.

Section 5 UNE-P Credits This Section provides that Eligible CLECs can obtain UNE-P
Credits in the amount of $13 per UNE-P line purchased caqh month from November 1, 2000 to June
30, 2001, and $16 per UNE-P line purchased each month from July 1, 2001 to February 1, 2002, less .

7 Eligible CLECs include all CLECs certified and operating in the State of Arizona between January 1, 2001 through
June 30, 2002, with the exception of Eschelon and McLeod and their affiliates.

18 DECISIONNO. 66949
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amounts that the CLEC billed interexchange carriers for sw1tched access during those respective
periods. To be eligible for the UNE-P Credits, CLECs must submit four pieces of information @)
information creg‘ard.mg the months that the CLEC did not receive accurate daily usage information; (n)'
the reasons 1t;eh;ves the information was inaccurate; (1it) the average number of UNE-P lines leased
by the CLEC for each rele\;ant month; and (iv) the total amount the C_LEC actually billed
interexchange carriers for switched access in each relevant month. The minimum amount of UNE-P

Credits is $500,000 and will. not exceed $550,000. Qwest will make additional Voluntary

Contributions in the amount of the difference between amounts actually 'paid for UNE-credits and the

I P

Section 6 Additional Voluntary Contributions Under this Section, to the extent the credits

{ paid by Qwest under Sections 3, 4 and 5 do not equal the set required minimum amounts, Qwest will

pay the difference (the minimum amount less the actual amount paid) as additional Voluntary
Contributions under Section 2. Qwest may deduct amounts attributable to Eligible CLECs that do
not execute a releas'e- of all claimé against Qwest for a period of one year from the Effective Date.
Qwest can also deduct amounts due under Sections 3, 4 and 5 for any individual CLEC whiqh brings
aclaim agamst Qwest within one year from the Effective Date

Sectlon 7 Reports on Credits This Section provides that within 240 days from the Effectxve

Date, Qwest shall submit a written report to Staff demonstrating payment of the credits under

sections 3 through 5.

Section 8 Retention of Indepéndent Monitor Qwest agrees to pay for an independent, third
party monitor selected by Staff to conduct an amnual review of Qwest’s Wholesale Agreement
Review Committee for a peribd of three years. The Wholesale Agreement Review Committee
determines which agreements are to bé filed with the Commission to comply with the 19'96 Act and
the FCC standards. } |

Section 9 Compliance Training Qwest agrees to continue for three years its internal web- |
based Compliance Trajning Program which addresses compliance with Section 252(e).

Section 10 Opt-in For Eligible CLECs This Section provides that CLECs can opt into the

non-monetary terms of certain un-filed agreements designated by Staff. In exercising this opt-in
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right, the CLEC must satisfy the criteria under Section 252(i), including but not limited to, assuming

any and all related terms in the agreement.

Section 1»1 Withdrawal of Federal Appeal Qwest agrees to dismiss its pending United States
District Court appeal of the Commission’s final Order, Decision No. 64922, in the Wholesale Pricing
Proceeding, Docket No. T-00000A-00-0194, now pending in the US District Court for the District of

Arizona (Case No. CIV 02-1626).

Section 12 Retention of Consultant For Implementation of Wholesale Rates This Section

requires Qwest to pay for an independent consultant to provide independent assessments to the

The consultant will Be hired within 90 days of the Effective Date of Commission approval and will be
retained for three years. Staff, with input from Qwest and other parties, will determine the scope of |
the consultant’s work.

. Section 13 Cost Docket Governance Team This Section provides that the Qwest Docket

Governance Team will continue for a period of three years from the Effective Date. This team is
comprised of executive level personnel from organizations within Qwest with primary involvement
and responsibility for wholesale cost docket implementation in Arizopa. The purpose of the team is
to provide both an oversight role and to serve as an escalation ;;oint for issues or obstacles that may
arise during the implementation process.

Section 14 Notification of Wholesale Rate Changes To Commission ahd CLECs In this

Section 15 Wholesale Rate Implementation This Section requires Qwest to implement new

rates within 60 days of the issuance of a Commission Decision that includes the final price list.
Qwest shall file its initial compliance filing including a numeric price list within 14 days of a
Recommended Opinion and Order.

Section 16 Filing of Settlement Agreements In this Section, Qwest agrees to file with the

Commission any settlement agreements entered into in Commission dockets of general application

within 10 days of execution.
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Arguments For and Against the Settlement Agreement
: Staff and Qwest believe that the Sett]emcnt Agreement reaches a reasonable and balanced |
resolution of the issues raised in each of the three Enforcement Docket_s and is in the public interest.
They belic\:,)i: b-c;neﬁt; ratepayers, the-State and CLECs and prevents a recurrence of the problems
giving rise to the litigation. Staff argues that absent the Settlément Agréemen_t, any benefits to the |
public or CLECs would not be seen until after years of litigation. Qwest argues that requiring a
larger penalty or finding of wrongdoing is a poor substitute for the practical measures that would be
achieved through the imrﬁediate adoption of the Settlement.
. Staff notes that thg Settlement p_royidés for substantial monetary payments of ovcf $20 million
by Qwest split between payments to the State Treasury, investments in projects to benefit consumers
and various credits to Eligible CLECs. No other settlement presented to the Commission has
involved this large a sum of money. CLECs will receive the credits withéut going through a lehgthy
and litigious process that might occur under Section 252(i)’s opt-in provisibns -or by bringing their
claims in other forums. The Settlement specifies 28 interconnection agreements that are available for
opt-in, 23' of which are terminated. In addition, Qwest is offering the 10 percent Discoqnf Credit
based on Section 251 services without also requiring CLECs to satisfy the volume and term
commitments agreed to by Eschelon and McLeod. Qwest argues that offering CLECs cfédits without
requiring them to assume all related terms and conditions in the underlying contracts is a significant

concession. Likewise, the Section 5 UNE-P Credit is offered without reqﬁjring that CLECs be

_, similafly situated to Eschelon.

Staff believes that the non-monetary provisions of the Agreement are as important as the
monetary payments. Staff asserts that the retention of an independent monitor and cqnsultant will
give the Commission a way to ensure that Qwest’s newly established précesses are adequate to
prevent future violations. Staff also claims that provisions designed to improve Qwest’s wholéséle

billing implementation processes will also benefit CLECs. Finally, the Agreement resolves the

¥ The agreement to pay Eschelon a per-line credit was expressly based on issues that resulted from Eschelon’s receiving
daily usage files through a manual (rather than mechanized) process as part of the UNE-Star platform. Under the

Settlement, Section 5 credits are available to CLECs that received daily usage records through a mechanized process as
part of the UNE-P platform. ’
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appeal by Qwest of the Commission’s final Decision in the Wholesale Cost Docket.

RUCO, AT&T, AD], MTI and Time Warner participated in the hearing on the Settlement
Agreement.c;;l;}}ey each opposed the Settlement, raising arguments that certain provisions are anti-
competitive, unfair, unlawful, overly complicated and not a sufficient deterrent of future wrong-
doing. | |
Issue: The Negotiating Process ’

The CLECs and RUCO criticized the negotiation process between Staff and Qwest that lead

to the Settlement Agreement because it excluded all other parties from the talks until after Staff and

{ Qwest had agreed to the principles of the agreement. After Staff and Qwest sought input from other

parties, RUCO and the CLECs claim Staff and Qwest did ﬁot meaningfully modify the agreement
based on criticisms. Both Time Wamer and AT&T claim that Staff did not comiply with Commission 1
policy to file notice of Settlemént discussions three days prior to engaging in settlemenf talks. |

In addition, the CLECs in particular, take issue with Staff’s view that the underlying dockets
are not about CLECs or CLE_C assertions of economic harm, vbut rather about Qwest and its
inappropriate behavior. They do not believe Staff adequately considered the CLEC position in

negotiaﬁng the Settlement. The CLECs believe that Qwest’s illegal behavior harmed competitors

'and competition, and 'the Agreement should either compensate CLECs more or make it easier for

CLECs to obtain the benefits of the credits. 7

Staff defends the process that resulted in the‘Settlement. Sfaff claims critics give no weight to
the fact the underlying dockets are all enforcement dockets initiated by Staff or the C'omx_nission‘
against Qwest, and thus, it was not unusual for Qwest to approach Staff, and for these two paniés t§
have initial discussions té determine if settlement were possible. Staff denies that' CLECs were
denied an opportuﬁity to meaningfully participate in craﬁipg the Settlemenf. Staff states t};at if it was
presented with a compelling argument regarding the need to change a Settlément principle, Staff
would bave pursued the issue with Qwest. »

Staff states thaf if these cases had been about actual CLEC compensatory damages dlaims,
then the CLECs would have had to establish their damages with certainty. Staff rrecognizes‘ that

CLECs were disadvantaged or discriminated against as a result of Qwest’s conduct, thus Staff
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mcluded penalties to benefit CLECs in the 252(¢) and Wholesale Bilﬁng 0SC dockéts, but Staff
claims in sett]iﬁg these dockets with Qwest it is not required to adopt a penalty designed to redress
any and all alleged CLEC harm. | |

Stafzf ;;teé that— the Commission’s current policy regarding providing notice of settlement
discussions, adopted at its February 8, 2001 Open Meeting, does not apply to enforcement dockets,
but only to large rate cases and merger dockets. Staff argues there are valid reasons to distinguish
rate cases from enforcement dockets. In rate cases, interveﬁofs often have a direct economic stake in
the outcome, but that direct interest often is not present in enforcement dockets. A requirement that
Staff may not talk to any respondent without'.notifying and involving all intervenors-may not be
productive or desirable in every enforcement action as it may chill settlement discussions and. serve
no Ieg‘itimatek purpose. Staff believes that even in large rate cases apd mergers, some discretién must
be left with Staff to determine how best to effectuate the policy. | |
Issue: Aggregate Value of Settiement and Overall Amount of Penalties

AT&T believes that the penalties provided for in .the Settlement Agreement are inadequate.
Staff originally recommended aggregate® penalties for the three underlying dockets totaling |
$22,651,000.  ($15,047,000 in the 252(e), $7,415,000 in the 271 sub-docket and $189,000 in the
Show Cause proceeding). AT&T argues that the total cash payment fo the General Fund Aas
contemplated under the Settlement Agreement, only one quarter of Staff’s original recommended
penalties, is inadequate. Moreover, AT&T believes. that based on the evidence of the intentional and

egregious nature of Qwest’s conduct, Staff’s recommendations were too low in the underlying

H dockets. -

' Staff believes that a Settlement with'a value of over $20 million is more than adequate. Staff
also believes that the non-monetary provisions of the Settlement provide signiﬁcant“t’)eneﬁts to
consumers, CLECs and the public. According to Staff, the fact that consumers and CLECs will
receive the benefits of the Settlement immediately, rather than after years of litigation, weigh in -favor
of approval. » N

Staff argues that the focus of the underlying Enforcement Dockets has been on Qwest’s

conduct and not upon the identification and remedy of individual CLEC harm or economic damages.

=
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Staff argues that identifying individual CLEC harm, or damages or competitive harm is not within the

scope of the underlying proceedings and would not be possiblc with any precision

Staff believes that the Settlemcnt Agreement is a critical component in restoring the integrity
of the Com‘;;.s.smn s processes and should be- consxdered in conjunctlon with unportant measures |
already taken by the Co_mmlssxon, including the Commission’s holding Qwest’s Section 271
.application in abeyance pending its investigation into the un-filed agreements, and conducting a
Supplemental Workshop in July, 2002 that allowed CLECs who believed they had been precluded
from participating in the Section 271 process to put their issues into the record for Commission
resolution. |

Qwest argues that the Commission’s ability to impose criminal contempt penalties in the
underlying dockets is in doﬁbt, and moreover, that the Commission does.not have the ability to
im_pdse fines on a daily basis in any event under A.RS. § 40-424.

Issue: Voluntary Cont_ributions ,

_Time Warner qusstions the legality of the “Voluntary Contributions” under Section 2 of the
Settlement because it is unclear whether the Commission has the constitutional or statutory authoﬁty
to assess a penalty and use the proceeds to fund yet-to-be-identified projects. The Arizona
Constitution specifies that civil penalties are to be ;;aid into the state’s general fund, unless otherwise

provided by statute. If the $6-million to be set aside for “Voluntary Contributions™ is in reality a

| redirected penalty, Time Warner asserts, the Commission is exceeding its authority as it has no

constitutional authority to divert penalty payments from the gcnéral fund. In addition, because the

| Commission has no éuthority to appropriate money directly, the Settlement arguably contemplates a

direct appropriation by the Commission of public funds. ’,

AT&T criticizes the Voluntary Contributions as artificially inflating the vaiue of the
settlement and giving Qwest credit for legal obligations it already has, or forces new obligations on
Qwest't-:hat are umelated to the issues raised in these proceedings. AT&T argues that if the
Commission believes that education, economic development or infrastructure investment is

necessary, and it has the constitutional and statutory authority to address these issues, it should do $0

on the record, with an explanation as to why doing so is just, réasonable and in the public interest. If
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Qwest has legal obligations to serve unserved or underserved areas, the Commission should initiate a
show cause proceeding to determine why Qwest is not serving such areas. AT&T argues Staff should
not be using: ;_}sxgse proceedings to force Qwest to serve areas it has no legai obligation to serve.
Several parties note that as a result of the Voluntary Contributions, Qwest will own and
operate and earn a return on any investment in facilities in unserved areas, and fhat Qwest would
receive goodwill and tax deductions from any charitable contributiohs. AT&T argues that these are
not penélties. RUCO, too, argues that the proposed penalty is not représentativc of the actual amount

that Qwest will be penalized if it is allowed to earn a return on investments made from the voluntary

-.[,.Qontributions.,_RUCO recommends. that Qwest not be able to eam a return on its “Veluntary |

Contributions.”

- AT&T argués that because Qwest testified it will not have a construction budget for 2004 |
until December 2003 or Jaﬁuary 2004, and Qwest can easily - maﬁjpulate the budget on the |
expcctétion that the Voluntary Contributions in the Settlement Agreement will be af)proved.» Thus,
there will be no way for Staff to prove that Qwest omitted a planned investment it later submits for
consideration as a Voluntary Contribution. |

AT&T further argues the Voluntary Contributions do not promote the benefits of competition
of consumer choice and lowe;r rates. AT&T argues the investment cox;femplated under the Settlement
Will serve only a limited number of consumers, not the service territory as a whole. Furthcrmore, to
.the ektent_ future investments are contemplated to .involve broadband, current federal rules do not
require Qwest to provide CLECs accéss to that pd_rtion of its network.

RUCO believes that Qwest' has made promises in the past that it would make additional
iuvcstment in underserved areas, and that Qwest is not promising anything new under the $ettlement.
Because of past promises, RUCO recommends that Qwest be required to commit to an acceptable
limetable when broadband services will be available in the underserved areas.

Staff argues that the Voluntary Contributions required under the Settlement Agreement are
lawful and in the public interest. The $6 million associated with Section 2 is not in the form of
monetary payments being rﬁade to the Commission or CLECs. Staff asserts that the funds to be paid

under Section 2 for infrastructure and educational programs, unlike Sections 1, 3, 4 and 5 do not
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involve any monetary payments or credits. Staff ‘believes another important distinction is that Qwest
is making these contributions and investments voluntarily to benefit consumers. Staff asserts the
Voluntary Contributions are not a direct appropriation of public funds by the Commission, as the

- - . -

Commission receives no funds under the Settlement, and if it receives nothing under the Settlement

'Agreement, it has nothing to appropriate.

Qwest notes that Time Warner’s identification of potential problems with the legality of the
Voluntary Contributions is “tentative.” Qwest argues that neither Time Warner nor case law suggests
that there is any basis for concluding that the Voluntary Contributions in this case could be
considered an. “appropriation” from the treasury. Qwest argues that the Voluntary Contributions
cannot reasonably be considered penalty payments when no pcnalfy has been assessed and no
findings of fact nor conclusions of law have been made upon whicﬁ' the penalty could be based.
Qwest says that the Settlement includes the maximum cash paymenf on which the parties could reach
agreement, and there is no basis to conclude the Voluntary Contributions are redirected penalty
payments. Qwest states its willingness to fund the projects contemplated under Section 2 is no more
a redirectéd penalty than Qwest’s willingness to fund the independent monitor provided for in
Section 8 or the consultant provided for in Section 12. |

Staff argues that the Voiuntary Confributions provide direct benefit, through infrastrucfurc
investments and educational projects, to consumers who were adversely affected by Qwest’s conduct.

According to Staff, criticism of the Voluntary'Contfibutions on the grounds that Qwest would benefit

| from certain contributions or investments is not well-founded because the Settlement is silent on rate

base treatment. Staff emphasizes that it is up to the Commission to determine ﬁow the investments
will bédealt with for rate base and rate case purposes. Qwest argues that in allocating the Voluntary
Contributions, the Commissioﬁ is able to weigh the benefits to ratepayers with aﬁy potex;tial public
relations or tax benefits to Qwest, and that Staff is capable of monitoring Qw&ct’s compliance.
Furthermore, to the extent Qwest’s revenue is likely to be determined by its rate base, the allowable

return is largely within the Commission’s discretion.

66949
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Issue: Finding of wrong-doing

RUCO argues that monetary penalties are not sufficient to deter Qwest from future wrong-
doing. Based on past' experience, RUCO believes that the Company considers regulatory fines as a
cost of doing-s;ﬁsi-ness.m .In this case, RUCO believes that a large ﬁné would only have a minimal
impact and not deter Qwest from engaging in similar behavior. RUCO advocates that the
Commission hold Qwest accountable for its conduct by making findings that Qwest acted illegally.

RUCO argues that findings of wrong-doing are necessary to restore the integrity of the
Commission’s process. RUCO argues that the Settlement leaves the public with the impression that
the Commission is more interested in the money than in defending its pfocess and deterring future
conduct. RUCO believ.es that without findings of wrongdoing and an Order proscribing such
conduct, it will be difficult for the Commission to enforce future unlawful conduct. RUCO argués
that an Order that adopts the Settlement would only allow the Commission to invoke-its contempt
powers for failing to comply with the Settlement’s explicit requirements; but findings that Qwest
acted illegally and interfered with and obstructed its process would be the basis for» tﬁe Commission
to order Qwest to cease such conduqt. Specifically, RUCO recommends that any Order approving
the Settlement include Conclusions of Law finding that Qwest’s failure to file interconnection
agreements between Qwest and McLeod and Qwest and Eschélon violated 47 U.S.C. § 252(e) and
A.A.C. R-14-2-1112, and that Qwest engaged in a practice of discriminatory conduct in ﬁolation of
ARS. §§ 13-1210, 13-1211 and 40-203. RUCO also recommends that the Commission make
findings that Eschelon and McLeod cﬁgaged in a scheme with Qwest to defraud this Commission, the
public and other CLECs. | ‘

In addition, RUCO recomxﬁends that the Commission specifically 6rder Qwest to cease
engaging in discriminatory conduct and cease scheming to defraud the Commission. Sucl’l a finding
would also prevent Qwest from arguing in future proceedings before this Commission that there was
never a finding of wrong-doing. It also .would'send the message that wrong-doers can not buy their
way out of difficulties. | _

“Staff argues that the Settlement Agreement, without a finding c.JVf wrongdoing, does not

adversely affect the Commission’s ability to invoke its contempt powers for any violation under

= -
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ARS. § 40-424. Staff points to the fourth clause of the Settlement which contains an
ac]mowledgemeﬁt by Qwest that violations of the Commission’s Order approving the Settlement may
be pumshedi)y ‘contempt after notice and heanng -

QwestJ argl;es that RUCO fails to explain how a ﬁndmg of wrongdoing would enhance the
Commission’s civil contempt power and fails to cite any legal authority that would provide
clarification. Qwest.asserts that RUCO fundamentally misconceives the nature of t};e contempt
power. Qwest argues that in order to be enforceable by contempt an order must be directed at
specific and definite conduct. Qwest asserts'_ the languége of the Settlement Agreement sufficiently
specifies and defines such conduct. Qwest argues the Commission’s civil contempt authority is
significantly narrower than the Commission’s general enforcement power, and the findings RUCO
seeks would do nothing to change that.

Issue: CLEC Credits |

The CLECS and RUCO argue that the provision of the Settlement Agreement offering credits
to CLECs do not adequately resolve CLEC claims of harm and, contrary to their intent, would lead to
additional litigation. -

Uncertainty Resulting from Credxts

AT&T asserts that although Staff and Qwest may have obtained some certainty as a result of
the Settlement, the CLECs have not, and are faced with having to file complaints- W1th the
Commission to settle their claims. . |

ADI argues that the proposed Settlement, with all its qualifying circumstances and other
issues of proof, leaves the CLECs unsure of what compensation or eligibility may bé disputed by
Qwest, and that such uncertainty would lead to more disputes and hearings. Moreover, ADI states
that the smaller CLECs were the most directly hurt by Qwest’é anti-competitivé conduct z;nd are the
least likely to be able to afford litigation post-settlement.

ADI advocates the elimination éf the caps on the CLEC credits. ADI notes that the CLECs
do not have access to ény data confirming the total amount of claims, as only Qwest has this
information, but CLECs are taking all the risk that Qwest underestimated .the amounts. If the

maximums are eliminated, ADI argues, CLECs can evaluate the amount of the settlement based on
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their knowledge of their own claims, without having to weigh the unknown risk that other CLECs
claims may cause their own claims to be discounted. | ADI asserts that Qwest should bear the risk that
it has undergggyated the credlts not CLECs. |

Scope of Services Included in Discount Credits

CLECs believe that fairly recompensing CLECs for harm caused by Qwest has been, and
should be, a central concemn of the Commission in these dockets.

Time Warncr and AT&T complain that the 10 percent diséount proposed on Section 251(b)
and (c) ls;ervices‘ does not iﬁclude all the services on which ESchelon and McLeod received discounts.
They along with R,UCOIbeIieve the Discount Credit should be expanded to include, at a minimum,
intrastate services. (RUCO advocates including purchases of both intrastate and interstate services.)
Eschelon and McLeod received discounts on Section 251(b) and (c) services, mtrastate and interstate
switched access, spec1a1 access and private line, and all other services Eschelon and McLeod
purchased from Qwest. The CLECs claim thére is no reasonito limit the remedy and scope of the
discount that the other CLECs would receive. Since not aﬁ CLECs purchase the same services or
have the same product mix, eliminating certain services will treat all CLECs differently. Thus, as
AT&T argues, the remedy as structured is inherently discriminatory. To remedy past discrimination
and harm, all services must be included. ‘

Time Warner agrees that the effect of lmntmg the remedy to certain services is enormous fof -
carriers like it. Time Warner competes with Eschelon and McLeod for sxm;lar customers. While
Eschelon and McLeod were “favored” CLECs, Time Warner claims it lost ground as a competitor.
Because Time Warner did not buy a significant volume of Section 251(b) and (c) services duriné the |
discount period, Time Warner would receive only $26,877 under the Settlement, however if Time
\Warner were given a>ten percent discount on all service for the same period, the amm;nt paid by
Qwest would be twelve times this much. Time Warner is particularl)-' troubled by the fact ‘that Staff
did not analyze how the proposed discounts would affect individual CLECs. Time Warner notes the
harm affectéd all CLECs who purchased services from Qwest, 5ut the remedy benefits only those
CLECs \;\rho purchased 251(b) and (c) services from Qwest.

MTTI notes that the minimum amount of $8,100,000 to be paid in Discount Credits to CLECs

=z
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may sound like a substantial amount, but that baScd on the record, it does not appear that Qwest’s
compensation to Eligible CLECs will be anywhere close to that amount. Although MT1
acknowledgji ihat the difference between the amount actually paid to CLECs and the $8,100,000
would be added to the amounts paid as “leuntary Contributions,” amounts Qwest would pay as
Voluntary Contributions yield tax benefits and/or revenue-producing infrastructure. | '

Staff argued fhat the Commission has the authority to include intrastate services, including
special and switched access charges and private line services in the 10 percent discount even thoﬁgh
they are not 251(b) or (c) services. Staff cautions, however, that the Commission should consider

fhat no party pursued a tariff discrimination claim during tke course-of this prdceeding and Staff is .

still considering bringing a Separate action against Qwest based on illegal discounts on a tariffed rate.
; Qwest argues that the Settlement Agreement is not discriminatory as all CLECs are treated
the same under the credits. The fact that the amount of the credit will vary from CLEC to CLECisa
‘unction of the CLECs’ different busim;ss models and not an indication thaf[ the credit discriminates |
410Ng Carriers.

Furthermore, Qwest argues the scope of the discount credits mirrors the litigation which
addressed Qwest;s compliance with Section 252. The discount credits were crafied to address the
mleged harm to CLECs' from a Section 251 and 252 perspective. As a result, Qwest -states,v CLECs
-.-.:Ell receive differing amounts because the remedy parallels the alleged harm suffered by each
'speciﬁc lCL'EC. Qwest assérts that if a CLEC did not typically purchase.Section 251(b) or (¢)
i wcrvices from Qwest, then it was not injured by the t;onduct at issue m the litigation. :
According to Qwest, because Section 252(e) does not create a filing obligation for non—252(b) '
-.ad (c) services, basing the credits on purchases of Section 251 (b) and (c) services alone is
.ppropriate. Qwest argues that whether Eschelon or McLeod may have received a di’scount for
| .irastate wholesale pui'chases from Qwest dc_»es not expand the scope of the CLECs’ opt-in rights'
..nder Section 252. Qwest argues that Athe Commission does not have jurisdiction to order Qwest to
. ;ovide discounts on interstate services. Qwest also argues that the Commission cannot order a

.~ :fund based on non-Section 251(b) and (c) services without violating the filed rate doctrine, which

' :cvents the Commission from retroactively changing a tariffed service, such as switched access

=
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[ tes. Qwest argues Ath’at the proper remedy under the filed rate doctrine is to require the carriers
;eceiving the different rates to réfund the amounts of the alleged discounts.
: Similarly, Qwest argues that A. R.S. §40-334 which requires a public service corporation to
. ~rovide m;ta;t:al;emce and rates to all its customers similarly situated does not apply in this case as
> CLEC demonstrated in the Section 252(e) hearing that they were similarly situated to Eschelon or
1" 'cLeod, and thus could not have suffered dis(:riminaﬁon under AR.S. § 40-334 to justify the
- .:clusion of intrastate access in the Discount Credits. Moreover, Qwest argues, thg likely remedy for
. . violation of A.R.S. § 40-334 is not to reproduce the alleged benefit to every customer in the market,
; -1t more likely to require Eschelon and McLoud to disgorge any bmcﬁt‘s they received that were not
- -ailable to similarly situated CLECs. |

AT&T responds_ that CLECs were not similarly situated as Eschelon and McLeod because
. -west purposely structured the Eschelon ,and McLeod agreement so other CLECs were not similarly
‘tuated. AT&T states the structure was a sham and should be disregarded. AT&T is bothered
reatly by Qwest’s apparent argument that it can willfully violate federal and state law, prevent
.- 'LECs from participating in Commission proceedings and when it gets caught, the Commission
‘unot structure a remedy to address the harm to other CLECs but must force McLeod and Eschelon

) give back thé discounts. AT&T hoies that courts have the iatitude to make exceptions and

"stinctions to general rules based on unique facts. AT&T argues that assuming for the sake of
. "sument that the filed rate doctrine applies, the facts of this case cry hht for a unique remedy.
| .ctrospective Dlsconnt vs Prospective Dlscount

AT&T argues that the d1scount should be based both on retrospective and prospective CLEC
i zxrchases of services. AT&T argues that although the Commission may not have ]l,msdlcnon to
3 -lude interstate claims in the Discount Credits, it can order retroactive and prospective dlscount to
| proximate the harm done to CLECs. _

Staff and Qwest argue that a prospecti;'e discount that does not include Eschcloh and McLeod
vvuld be discriminatory.  If Eschelon and McLeod were included in a prosi)ective discount, the

"scount would fail to address the alleged harm or level the playing field for other CLECs.
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AT&T’s witness recognized the problem with a prospective discount, but recommended that
1e benefit of having the discount apply to future plirchases was important enough to allow Eschelon '
ad McLeoc‘i: to’pxﬁcjpate. ' |
-.ength of Credit; | ‘

AT&T argues that the credits should be extended for a period of 23 months, the length that |
.2 McLeod agreement was in effect. RUCO recommends that the credits apply for a three year.
iod. ADI argues the credits should be extended to the full five-year term of the Eschelon |

_ sreement, to allow CLECs to participate in the full economic benefit of Qwest’s secret agreements,
‘ncluding early termination payments. | | 4
Qwest asserts that the Discount Credits are consistent with the scope of the Section 252(e)
scket. Staff argues too that terms for the discounts longer than 18 months (the time that Eschelon
. 1d McLeod received the discount) also raises discrimination issues.
‘implicity of Credits
AT&T is concerned about the documentation required from CLECs to make a claim for the
* :cess Line and UNE-P Credits. Because the period subject fo recovery is so long ago, retrieval and
.oduction of documentation could be difficult. AT&T recommends that the greatest possible
“2xibility be afférded to CLECs in substantiating the basis for the credits. .

ADI asserts that there is no practical purpose served by making the CLECs prove to Qwest
=y had trouble with Daily Usage Files (“DUFs”) v;'hen Qwest is already aware of and does not deny |
.at it has had trouble providing accurate DUFs to CLECs. ADI argues it is unfair to reqmre CLECs

prove the existence of calls which were not properly recorded at the time by Qwest. ADI believes

.1at the procedures for payments to the CLECs under Sections 3, 4 and 5 of the Settlement should be

-eamlined and initially based on the numbers Qwest has already generated. ADI recomn;ended that

siead of going through CLEC by CLEC and addressing document production, proof and accounting

" sues one by one, the average payment per line per month made by Qwest to Escﬂelon should be
:2d as a proxy for the amount of credit owing to each CLEC.

ADI also argues that CLEC credits should not be limited to “credits” but should be made as

.sh payments if the CLEC has insufficient. ongoing business to justify the “credit” method of
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| ~yment. In addition, ADI asserts Qwest should not be allowed to apply the “credits” to an
-tstanding bill that is the subject of a good faith billing dispute by the CLEC. Furthermore, ADI

rgues that Qwest should be reqmred to pay pre-and post- Judgment interest on the amounts being

I -

.id back to CLECs. Fmally, ADI advocates that the Settlement contain a dispute resolution clause

. consent to jurisdiction provision to minimize future potential litigation with Qwest over whether

. :laim should be in state court, federal court, the Arizona Corporation Commission or the FCC.

1 believes that the Commission is the proper forum for resolution of any disputes related to the
:tlement.

Qwest is amenable to amending the Agreement consistent with ADI’s suggestion to credit

" BCs for Access Line and UNE-P Credits based on proxy amounts. Qwest clarifies, however, that

s change would apply to all CLECs requesting credits under Sections 4 and 5, and Qwest would

. agrce to offer CLECs a choice between the proxy amounts or the current calculation.

» rthermore, to be eligible for the Section 5 Credit, even using the proxy numbers, CLECs must have

. ised UNE-P lines from Qwest for each relevant month and have actually billed interexchange

~riers for switched access during the relevant time period. . Qwest does not believe that the
-nainder of ADI’s proposed modifications are necessary.
sue: ADI’s claim

ADI advocates that the Commission include in its Order a ﬁhding that sets the amount of

*I’s claim. ADI states that throughout the process Qwest has been unwilling to commit that ADI is

. “Eli gible CLEC” or to the amount of ADI’s claim under Section 3. To remove that uncertainty,

1 wants the Commission to make specific finding that ADI, and other CLECs participating in tﬁe‘ |

aring are “Eligibie CLECs” under the terms of the Settlement. In addition, Qwest ,has informed

t that it is eligible for a Section 3 D1scount credit of $319,004. ADI states 1t does not dlspute this
ount and thus, it should be mcluded asa spec:ﬁc finding.

ADI also desires to opt in to the non-monetary provisions of the Global Crossing agreement:

-e of the agreements that Staff identified that Qwest should have filed pursuant to Section 252(6)).

i wunts to opt into the portion of the Global Crossing agreement that rolled back the date of

.obal érossing’s UNE-P conversion to April 15, 2000. ADI wants to use the earlier UNE-P
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nversion date for the purpose of calculating the amount of Section 4 and 5 CLEC Credits in the

ttlement Agreement.

Qwest argues that ADI’s attempt to backdoor eligibility for the UNE-P Credits must fail.
rst, ADI ﬁ:s‘res-elliné PAL lines and, as such, was not entitled to convert to UNE-P PAL until the |
2C ordered that UNE be used for payphone lines. Second, Section 10 of the Settlement would
“»w Lligible CLECs to opt into only non-monetary provisions related to Section 251(b) and (c)
vices, and if opting into a provision would resuit in any eﬁchange of money, as in the case of
)I’s request, such provisién would not qualify as “non-monetary” and would not be available for
t-in under Section 10. Third, even if the conversion date and retroactive wholesale pricing were
~monctary, ADI would be eligible to opt-in to that pfovision only if they satisfied the criteria
ler Suetion 252(i) that they must be similarly situa;cci and willing to accépt all related terms anci
aditions. Qwest states that the Global Crossing agreement makes it clear that Global Crossing had
bmitted to Qwest requests for conversion of its lines to UNE-P and was in dispute with Qwest
carding the proper charges for the lines. Q_west states it does not appear that ADI was in a similar
:ation ut that time. Finally, Qwest argues that even if ADI wefc to opt into the éonversion date in
: Global Crossing agreement, it would not be eligible for the UNE-P Credits if it were not actua_liy
ung izitérexchange carriers for switched access during the relevant timé period.
ADI argues that Qwest’s interpretation of Section 10 of the Settlement Agreement is illﬁsory.
reover, at the hearing, Qwest’s wimess, Mr. Ziegier, testified that from a business perspective; this
m was non-monetary and subject to opt-in under Section- 10 of the Settle’meht. ADI argues that
L€ i1 partiesv operate for economic reasons andi motives, it would be very difficult to imagiﬁe a
n that a CLEC might want to-opt-in to that wouldn’t have a positive economic henefit to the
-tZC. Thus, under Qwest’s interpretation there would be virtually no terms available for opt-in.
;4 disputes, too, Qwest’s claims that it did not repeatedly request Qwest to convert its wholesale
sount payphone lines to UNE-P provision and that Qwest repeatedly refused and fz_liled to do so.
e: 2he Release |
- CLECs criticized the Release of Claims that Qwest had initially circulated among the parties

seimy overly broad. AT&T complained that Qwest and Staff limited the Discount Credit to _

=
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~tion 251(b) and (c) services, but Qwest’s Release of All Claims reqmred the CLECs to release
est from all intrastate discriminatory and unlawful conduct.

ADI argues that the release should be nan'owly defined for each of the three credlt sections to
clude onl;)ﬂ:e‘;:lalms that are the basis of the particular credit and limited to the time periods
slicahie for each credit section, and the CLEC should only be requlr_ed to sign-on to a release for

percular credit basket for which that CLEC is participating in. | -
Qwest attached a revised draft release to its Opening Brief, which it claims comports with the
‘tnal lunguage of the Agreement, and that CLEC cﬁﬁéism of the earlier version does not apply to
¢ * -2 version. .Qwést asserts that the release does not require the CLECs to release any claims’

;i - huve relating to the purchase of interstate services.

- swest rejects ADI’s suggestion that CLECs should be able to select only part of the credits

- 1d exceute a more limited release based only on the credits it opts to receive. Qwest argues such

rae:lon is not reasonable and that CLECs may choose to participate fully in the Settlement or to

. pu.ticipate in the Settlement at all and pursue any claims against Qwest independently. Qwest

rgues they should not be able to pick and choose among the terms of the Settlement Agreement.

west states the revised release is a reasonable quid pro quo in exchange for the credits CLECs are
‘itler! to under the Agreement.

+T&T, Time Warner and ADI continue to have concerns about the revised release. AT&T

~comu: :nds that the release should specifically state the CLECs are not reléasing any interstate

- nims ) discrimination they may have because of Qwest’s agreements with McLeod and Eschelon.

Ak, AT&T and Time Warner note the revised release specifically states the CLEC releaéés all
ams  r Section 251(b) and (é) services purchased in Arizona and all other intragtate services |
:rché:' . by the CLEC. The CLECs argue that CLECs should not have to release al‘l intrastate
ims . veceive payment on their Section 251(b) and (c) claims. ADIA argues the claims released
ul uly be those that form the basis of the Sections 3, 4 and 5 credits. Time Warner notes too,

at it .pears that Staff and Qwest have not reachéd agreement on a revised release, thus, it is

ficu: or CLECs to comment on the reasonableness of the release when it is not apparent that the

‘tine .wrties have agreed upon its terms.
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ADI is concerned too that if a CLEC does not dispute Qwest’s numbers for a Section 3 Credit, |.
but disputes the Section 4 and 5 credit calculations, Qwest should not be able to hold the Section 3
credit ﬁostage to the disputes over the other credits. Yet, ADI argues, having a siﬁgle release for all
credits wiﬁbh:ld;up I;ayment on all credits until all disputes are resolved. Thus, ADI argues, the
‘integration clause that Qwest has prdposcd which purports to divorce the release document from the

context of this global settlement is inappropriate, and is not in the public interest.

- Analysis at_ld Resolution

The Process

Generally, this Commission encourages parties to resblve disputes consensually. This policy
promotes the publié interest as it conserves resources, saves time and can lead to creative solutions
that often can maximize the benefits to the public. In the past, where there are multiple parties:
participating in a docket, the Commission has urged Staff to ensure that any settlement process is as
oi)en as possible. Such openness promotes confidence in the process, prétects due process and can
improve efﬁciency by considering- differing points of view that are best advanced by individual
parties. In large rate cases and mergers, the Commission has expressed a policy ﬁat Staff should file
anotice in the docket at least three days prior to engaging in settlement talks. . |

In this case, Staff and Qwest first engaged in bi-lateral settlement discussions béfore inviting
other parties to participate. Other parties were not excluded, but were invited to the table later.

While this approach did not violate any law or Commission rule or policy, it led to much criticism By

|l those parties who were initially excluded from discussions. The ﬁegotiating process in this case did

not violate any party’s rights nor should it invalidate the Agreement, howevér; allowing intervenor
participation at an earlier date would have eliminated the need to-address criticisms ‘of the process,
and allowed us to focus solely on the merits of the Settlement. Inviting all parties to participate in the
settlement discussions frdm the beginning, may have resulted in a settlement that more than two
parties could agree to, and would not necessarily have precluded the Agreement that was eventually
reached. | |

We urge Staff and any party to a multi-party proceeding to carefully consider the appearances

of propriety when engaging in any settlement discussions. Our policy in large rate cases and mergers
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is designed to dispel any notions that settlements are the result of closed door secret negotiations. We |,
believe that Staff should cons_iclef whether the policy is well-served in other docket types'as well.

Staff itatgs it did not have an obligation to consider CLEC harm because these were
enforcem;: doci;ets Srought by Staff and not éomplaints. However, it was AT&T in March 2002
that filed a Motion in the Section 271 Docket asking the Commission to investiga;te Section 252
compliance and who in October 2002 wrote to the Commission about Qwest’s delay in implementing
the new wholesale rates. The record in the Section 252(¢) docket shows that throughout that
proceeding Staff had advocated remedies that produced beneﬁt_s to CLECs. Those benefits were the
equivalent of a dirgct economic interest, even if not considered to be monetary penalties, and in this
case, it seems reasonable for CLECs to have relied on Staff’s recommendations in lieu of bringing
their own discrimination cases. In addition to considering the .appearance of propriety, Staff should
consider the interests of any intervenors in exercising its discretion whether notice of ééttlement
discussions is warranted in a particular case. We do not mean to prevent Staff from one-on-one
discussions in any enforcement docket, but merely encourage Staff to consider the appearances of
propriety and the interests of any intervenors.

The Settlement Agreement

We find that the proposed Settlement Agreement is not a fair and reasonable resolution of the |
issues raised in the three dockets and is not in the public interest. The reasonableness of the

Settlement should be measured against all of the evidence in the record. The Comnﬁssion has |

{ completed hearings and post-hearing briefing in two of the three underlying ddckets._ The third (ﬁ:g

Section 271 ‘Sub-docket) involves the same fécts as the Section 125-2 ‘finve'st'igati'on, ho'wevér; the
Commission has not held hearings on the allegations contained in the Staff Report becm:xsc Staff and
Qwest reached their agrécment before a hearing had been set, and Qwest withdrew its request for a
hearing pending the outcome of the Commission’s consideration of the Settlement Agreement.

The record in the Section 252(6) docket supports a finding that Qwest violated Section 252(e) -
Qf the 1996 Act, R14-2-1307, R14-2-1506 and R14-2-1508 when it f;\iled to file the 28 agreements
listed on Exhibit B and the 14 agreements it filed in September 2002 and which were approved in

Decision 65745. These agreements contain on-going obligations related to Section 251 (b) and (c)

37 DECISIONNO, 66949




(o)

W 0 N A »n R W

DOCKET NO. T-0000A-97-0238 ET AL,

services. We are not persuaded by Qwest’s arguments that the agreements did not have to be filed

because they have been terminated, are form contracts, or did mot involve Section 251(b) or (c)
services. ‘We agree with Staff that “form™ contracts that contain terms and conditions not contained

in the inte:;—;:m;ction agreement do nét fall under the FCC’s exemption of form contracts from the -
filing requirements. (Staff’s Initial Brief in Section 252 proceeding at p.10-11) We also find that

provisions related to reciprocal compensation arrangements, opérator serﬁces, directory services and

ICNAM services are Section 251(b) and (c) services. (Id. at 12-13) In addition, we concur with

Staff’s position that agreements relating to Section 251 (b) and (c) services, that are later formalized '
or'éupcrccded by other agreements should be filed if they are not superceded within. the filing
deadline. 1d. af p.14.

Furthermore, the evidence shows that Qwest intentionally and willfully violated Section
252(e) of the 1996 Act, A.R.S. § 40-203, 40-334 and 40-374, and A.A.C. R14-2-1112, R14-2-1307,
R14-2-1506 and R14-2-1508 when it entered into, and failed to file, agreements with Eschelon 4and
McLeod that gave these CLECs discounts off all their purchases frorﬁ Qwest, including Section
251(b) and (c) services, as well providing these CLECs with escalation procedures not granted to
other carriers.

The evidence shows fhat the agreements with Eschelon for consulting services and with,

McLeod for purchases which Qwest claims were not subject to Section 252 requirements, were

1 shams designed to hide the true nature of the agreements. Qwest argues that its accounting treatment

jof the payments to McLeod and Eschelon are consistent with purchﬁse contracts rather -than

discounts. We find that Qwest’s accounting treatment is not conclusive as to the true nature of the
agreement and that the preponderance of the evidénce indicates that indeed the agreements under
which Qwest purchased services or products from McLeod .or Eschelon were calculateci attempts to
provide favorable pricing on the UNE-Star product. (RUCO Initial Section 252 Brief at pp 27-39) .

~ The evidence indicates that Qwest did not want the McLeod “discount” to appear in an
agreement that would have to be filed with a state commission and become public. By filing the
Fourth Amendment to the McLeod Intefconnection Agreement which indicated a price for the UNE-

M conversion, but not including all of the terms of the conversion to UNE-M, Qwest made the UNE-
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Star product appear more expensive than it had actually been for McLeod. The public version ef the
UNE-Star agreement states that McLeod had to pay $40 million to Qwest to convert to UNE-Star, -
while un-filed agreements show that Qwest gave back much of that amount to McLeod. | |

' Lm:\;:se,—me consulting agreement with Eschelon was a sham arrangement desxgned to hide
the true purpose of the discount. The 10 percent discount was not tied to the amount of consulﬁng :
services that Eschelon was to provide, but rather was based on the amount of Eschelon purchases.

Eschelon could provide no consulting services and still receive a 10 percent discount on Section 251

services. Moreover, if Eschelon did not meet its minimum take-or-pay commitment, then all of the

| discount would return to Qwest regardless of how. much consulting Eschelon performed for Qwest. |

Furthermore, there is no evidence of documents supporting the assertion that Eschelon pmvi&ed
consulting services under the agreement. In a letter deted May 15, 2002 to the Minneapolis Office of-
Administrative Hearings, Eschelon states that Qwest treated the consulting agreement as a “sham
almost immediately.” Richard Smith, Eschelon’s presxdent stated that the idea that Eschelon could
prov1de consulting services was an afterthought, as a mechamsm to bnng down the cost of the UNE-
Star product and that Qwest did not take offered consultmg services. Mr. Smith stated that Qwest
was concerned that other CLECs would attempt to opt into the lower (i.e. discounted) UNE-Star
prices. (RUCO In1t1a1 Section 252 Brief at p 41-48)

The preponderance of evidence in the OSC proceedmg supports a finding that Decision No.
64299 required: Qwest to implement the wholesale rates approved in that Decision W1th1n a
reasonable amount of time, and that by not implementing the rates until December 15, 2002, and not
n‘o‘tifying the Commission or CLECs of the delay in 'implementa'tion; QWest violated the |
Commission’s Decision. : " | .

At the April 21, 2004 Open Meeting, Qwest withdrew its request for a hearing in the Section
271 Sub-docket. The underlying facts relevant to the Section 271 Sub-docket are essentially ‘the
same as those in the Section 252(e) docket. The record in the Section 271 Sub-docket supports a:
finding that by ineluding non;participation clauses in its agreements with certain CLECs, Qwest
interfered in the Section 271 regulatory process. The FCC’s Section 271 rules of process rely- on the

state commissions’ development of a comprehensive record. Throughout the Section 271 process
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this Commission has attempted, through fhe workshop process and procedures established to resolved

disputed issucs,. to create an open, collaborative process in order to develop as complete a record as

possible. Commission Rules of Procedure, R14-3-104 provides for parties to enter appearances at

hearings, i;;o.du;:e evidence, examine and cross-examine witnesses and generally participate in the

proceeding. Preventing contracting parties from participating in Commission in.vestigations or from

bringing their relevant concerns about Qwest’s conduct to the attention of the Commission, harms the

regulatory process by diminishing the effectiveness of the Commission. The fact that the CLECs

involved in the agreements with Qwest entered them willingly does not alter the finding that such

non-participation provisions. violate. federal and. state processes, are detrimental to the regulatory -
process, and should not be permitted. |

Given the extensive record in the three dockets and our conclusions concerning Qwest’s
culpability, the question becomes does the Settlement Agreement provide a fair and reasonable
resolution that is in the public interest. We believe that it does not and do not approve ;che Settlement-
Agreement as proposed. -

One of our primary concerns with the Settlement Agreement is that Voluntary Contributions
which provide a substantial portidn of the value of the Settlement, are not good public policy and are
potentially unlawful under Arizona law. Qwest and Staff tout this Settlement as having a value of
over $20 million. The cost to Qwest, however, will not approach that amount, as a significant portion
of the Settlement’s value stems from the V.o»luntar)’r Contributions which yield significant benefits to
Qwest. Although we recognize that-the Voluntary Contributions may provide benefits to Arizona

consumers, Qwest, itself, will derive a significant benefit, either through goodwill and charitable tax

"deductions or through increased revenue producing assets. Given the nature of Qwests conduct with

respect to the Eschelon and McLeod agreements, such result is perverse.  Under the terms of the
Settlement Agreement, at least half, and prbbably more, of the cost to Qwest under this Settlement-
would be in the form of Voluntary Contributions. We do not believe that it is appropriate that Qwest
should be rewarded with community goodwill, tax benefits and reve_riue producing invesﬁnent as a
result of its conduct in these cases. ‘

Moreover, given our findings of culpability in these dockets, it appears disingenuous to claim

x
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that the Voluntary Contributions are not re-directed penalties. Qwest would not be makmg thesc
contributions or mvestments absent the allegatlons raised in these dockets. The Settlement calls for
the Commission to approve the contributions and investments which is further indication that they are
not truly v:;u;tar.y It is not good public policy to allow Qwest to buy its way outof a ﬁndmg that it
violated state and federal statutes, regulations and orders by making self-serving investments and
contributions. ’

We appreciate ‘Staff’s creative approach to devising a way to meet concerns that
telecommunication investment in parts of the state are lacking and to promote consumer awareness of
competition in the telecommunications market, however, after careful ,c,onsidefation of all ihe issues
in these matters, we do not believe this is the appropriate docket to eddress Qwest’s infrastructure
investments. We have concerns that our approval of infrastructure investment mey have anti--
competitive results. - Approving Qwest investments in unse_rved and underserved areas or .for>
unregulated services, increases Qwest’s position in these markets to the potential ultimate detriment _
of competition. We acknowledge that it is possible there are investments that the Commission couid
approve that would not favor Qwest over its competitors, but the record does not provide sufficient
information to aetermine what investments or contributions would be fair and >approbpriate in advance
of knowing what projects may be proposed. In addition, we are concerned that it will be difficult to
determine if the investments would not have been made in any case, and we can envision disputes
aﬁsing involving interested parties over which'proj ects or contﬁbutions are appropriate.

Monetary Penalties

' Prior to the Seﬁlemmt Agreement, Staff advocated penalties of over $15. million’ in the
Section 252 docket, $7.4 million in the Section 271 ‘ Sub-docket,. and $189,000 in'the OSC: In each of
these dockets Staff believed it was importanf to assess substantial penalties against Qwest because of
the egregious nature of Qwest’s conduct and to ensure that Qwest would comply in the future.

We believe that based on the records in the underlying ciockets, administrative penalties in the

amount of $8,764,000 for Qwest’s intentional willful violation of Section 252(e), Arizona law and its

1° The penalties in the Section 252(e) docket were in addition to Staff’s recommended non-monetary penalties that Qwest

provide discounts to CLECs. .
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interference with the Section 271 regulatory process, is appropriate. Qwest’s conduct of prohibiting .
CLECS from participating in the Section 271 proceedings an_d of failing to provi_de the Commission
complete information when requesting approval of Interconnection Agre;rpénts shows céntempt on
Qwest’s p:r:;‘; Our ﬁﬁding is 'well within the range of penalties Staff recommended for each of these
dockets."! » '

| In addition to the penalties for its intentional and wﬂlful violation of Section 252, Arizona law
and Commission rules related to the Eschelon and McLeod agreements, Staff recommended penalties
totaling $4’i,000 based on AR.S. §40-425 for Qwest’s failure to file 23 agreements with carriers
other tﬁan Eschelon -and McLeod. . We coricur thh Staff that Qwest should have filed these
agreements, that this obligation arises directly from the language of Section 252 and that Qwest
should havé known it was obligated to file them. Because unlike the case with the Bschelon and’
McLeod agreements, the failure to file appears to be a result of a misunderstanding of the
requirements of Section 252 rathér than a willful attempt to avdid the ﬁ'ling requirements, Staff’s
recommended penalties of $47,000 are reasonable and should be adopted.

In the OSC docket, pursuant to A.R.S. § 40-424, Staff recofnmended fines of $750.00 per day
for Qwest’s failure to notify the Commission of its rate implenientation delay and failure to obtain
approval of the delay; and $750 per day for its unreasonable prioﬁtiiation of states ahead of Arizona.
Staff’s recommended fines totaled $189,000;, base;d on a total of 126 days. We find that 'Staffs :
recommended penalties in that docket are reasonable and should be adopted.

‘We recognize that in the CSC and Section 271 Sub-docket, ‘Qwei'st ‘challenged the ability of
the Commission to impose fines on a“‘per-déy” basis under AR.S. § 40—424.12 ‘Qwest argues that |

because A.R.S. § 40-424 does not explicitly provide for per-day penalties, such po'Wer cannot be

** Afier October 26, 2000, Qwest submitted Interconnection Agreements or amendments for McLeod, which the
Commission approved in Decision Nos. 63248 (December 14, 2000) and 63335 (February 2, 2001). Qwest did not
disclose the existence or terms of the un-filed agreements with McLeod. Qwest's deliberate failure to file or notify the
Commission of the terms of the “secret agreements” when it sought approval of its interconnection agreements and
amendments calls into question the Commission’s ability to rely on information provided by Qwest,

In the Section 271 Sub-docket, Staff determined that under A.R.S. §40-424, the Commission could impose a penalty
between $148,300 and $7,415,000. Staff recommended the maximum amount of penalties in the Section 271 Sub-docket.
In the Section 252 docket pursuant to A.R.S. § 40-424, Staff calculated the Commission could impose a penalty between
$884,800 and $44,240,000. Staff recommended a penalty of $15,000,000.

2 Qwest did not raise this argument in the Section 252 proceeding,
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inferred. Qwest also argues the ArizonaVConst'itution does not grant the Commission the authority to
impose per-day penalﬁeé. Finally, Qwest relies on the legislative hiétory of A.R.S. § 40-425, in which
the legislature revised the'statute té specifically eliminate the referenbe to alléwing violations that-
continue ;zd;y to -;1ay to be deemed separate and distinct offenses. Qwest argues the history of
AR.S. § 40-425 éhows that the Arizona legislature deliberately omitted the authbﬁty to assess day-
to-day penalties when it adopted A.R.S. § 40-424 because it included that ability in A.R.S. §40-425.

Article 15, Section 16 of the Arizona Constitution provides that:

If any public service corporation shall violate any of the rules, régulations,

orders, or decisions, of the Corporation Commission such corporation shall -

forfeit and pay to the State not less than one hundred nor more than five

thousand dollars for each such violation, to be recovered before any court

of competent jurisdiction. (emphasis added) .
Qwest would have us read the italicized words of Section 16 as precluding a finding that each day a
violation is outstanding constitutes a separate violation. The language of Article 15, Section 16 is
not as restrictive as Qwest argues. It does not preclude finding that a separate violation can occur for
cachAd-ay the corporation is not in compliance with a rule, regulation or order of the Commission.

Neither do we believe that the legislative history of A.R.S. § 40-425 necessarily allows any

conclusion to be made about the legislative intent behind A.R.S. § 40-424, the statute at issue here.

1In any‘ case, our interpretation of A.R.S. § 40-424 has never been overruled. As a practical matter,

interpreting the statute as Qwest argues means that énce a pubiic service -corporation fails to compisr
with a Commission order or violates a statute, there is no incentive to comply because the greatest a.
pgnalty would be is $5,000 wheth’er the violation lasted one dayor Ong-ﬂaousand days.

By failirfg to file the Eschelon and ‘McLeod agreements, Qwest denied each of the

telecommunication carriers certificated in Arizona at the time an opportunity to opt-into those

{agreements. As an alternative to imposing penalties for Qwest’s violations on a per-day basis under

ARS. § 40-424, we believe that the Commission has authority to impose penalties based on a
finding that Qwest incurred a separate violation for each of the 804 telecommunications carriefs
certificated in Arizona at the end of 2000 Who were denied an opportunity to opt-in. A.R.S. § 40-425

allows the imposition of fines between $100 and $5,000 for each violation, consequently the
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Commission could impose a penalty between $80,400 and‘$4,02_0,000, for each of the agreements
that it should have filed but didn’t. Similarly, when Qwest failed to implement the wholesale rates
approved in Decision No. 64922 in a timely fashion, it failed to implement 500 separate UNE rates.
Each onc of the rates not implemented timely is a separate violation of Qwest’s obligation under
Decision No. 64922. Thus, pursuant to either A.R.S. §§ 40-425 or 40-424, the Commission could
imposc penalties between $50,000 and $2,500,000 for violating Decisior; No. 64922. Our iniposition
of penalties for Qwest’s contempt of Commission Orders and rules totaling $11,236,000 is supported

both by imposing a per-day penalty and by imposing a per-violation penalty.

Non-monetary Penalties -~ - -

We understand and laud Staff’s desire to level the competitive playing field and structure a

i remedy for the damage to competition that resulted from Qwest’s secret agreements with Eschelon

and McLeod. In the Section 252 proceeding, Staff recommended that Qwest be required to file all
terminated agreements‘ and make the terms of those agreements available to CLECs to oct-in to for
the same period of time the agreement was in effect with the initial contracting CLEC. CLECs would |
still be required to accept ail legitimately related terfns to receive the benefit of the selected terms.
We believe Staff’s reéommcﬁdation in the Section 252 proceeding to be a reasonable attempt to
remedy the harm caused by Qwest not filing these interconnection agreements.

In addition, to rectify the harm to competition caused by Qwest providing discounts to

Eschelon and Mchod Qwest has agrecd that Qwest Communications Corporzition, Qwest

: Corporatmn and their affiliates will provxde each CLEC cemﬁcated in Anzona dunng the penod 1

January 1, 2001 to June 30, 2002, with a credit. Credits will be detenmned in accordance w1th the
Attachment A that was filed i in this docket on April 19, 2004 (attached hereto as Exhx}?xt 6)) and as
updated by Qwest and approved by Staff. Qwest shall file such an update in this docket within 30
days of the effective date of this Decision for Staff review and approval. Upon payment of the
credits, a CLEC shall sign an appropriate release. CLECs not eiccutipg a release may pursue all
other available remedies. The amount of the total CLEC payments discussed in this paragfaph should
not exceed $11,650,000 for eligible CLECs. '

The underlyingAagrecments with Eschelon and McLeod from which these discounts are
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derived, included unbundled network elements and Section 251(b) and (c) scwice; purchased from
Qwest. This Commission does not have jurisdiction to order diséounts on interstate services. The
Eschelon agreement was in éffect from November 15, 2000 to March 2, 2002, a period of 17 months.
(Kallebergclgi:cb_t, Ex; ST-2, p-20) The McLeod agreement was in effect from January 1, 2001 to
June 30, 2002, a period of 18 months. (Brotherson Rebuttal, 6:19-25) The discounts we ordef herein
are intended to reflect the period that the Eschelon and McLeod agreements were in effect. '

Although we are sympathetic to AT&T ’s argument that prospective credits provide a greater
benefit to CLECs, to require Qwest to provide prospective credits to all CLECs except Eschelon and
McLeod violates federal and state prohibitions on discriminatory rates. The alternative of requiﬁng
prospective rates, but allowing Eschelon and McLeod to participatc;, is not good public policy as it
would allow Eschelon and McLeod to benefit as a result of involvement in illegal activity.

Qwest may provide the discounts to CLECs in the form of credits; however, if an eligible )
CLEC is not longer doing business in Arizona, does not do sufficient business in Arizona to use the
credits within six months, or has filed for relief under federal bankruptcy laws si;me January 1, 2001,
Qwest should provide the discount as cash payment. - |

The credits we order herein are intended to rectify the harm to‘ competition in this state that
resulted ﬁom Qwest’s conduct.' In addition to the credits, we find that other non-monetary remedies

are appropriate to prevent future violations. -Consequently, we find that it is reasonable to require the

following: 1) Qwest to pay for an independent, third party monitor selected by Staff to conduct an

| annual review of Qwest’s Wholesale Agreement Review Committee for a period of three years; 2) |

e |

Qwest to continue for three years its internal web-based Compliance’ Tfainirig Program which
addresses compliance with Section 252(6); 3) CLECs to be able to opt info the non-n;onct?ry terms of
the 28 agrcemehts listed in Exhibit B even if these agreements have terminated; 4) Qwest to retain an
independent consultant for three years to provide independent assessments to the Commission of

improvements made to automate Qwest’s wholesale rate implementation process, with input from.

| Staff and other parties to determine thé scope of the consultant’s work; 5) Qwest to continue its

Docket Governance Team for a period of three years; 6) Qwest to provide prompt Written notice of

the status and time frames of wholesale rate implementation to the Commission and the CLECs; 7)
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Qwest to implement new rates within 60 days of the issuance of a Comumission Decision that includes
the final price list; and 8) Qwest to file with the Commission any settlement agreéments entered into
in Commis‘s,:igg dockets of general application within 10 days of execution. 13
ADI’s Claims

Because we are not adopting .the Settleﬁlent Agreement, we do not make a specific finding of
whether ADO qualifies as an Eligible CLEC under the Settlement Agreement. If a CLEC such as
ADI was certificated in Arizona at any time during the period January 1, 2001 to June 30, 2002, it
would be eligible to receive the discount credits ordered herein. '

.o L . * 0 % ok * . * - * *
Having considered the entire record herein and being fully advised in the premises, the

Commission finds, concludes, and orders that:

FINDINGS OF FACT

1. In Decision No. 60218 (May 27, ‘1997) the Commissioﬁ opened the Section 271
docket and estab}ished-a process by which Qwest would submit information to the Commission for
review and a recommendatibn to the FCC whether Qwest meets the requirements of Section 271 of
the 1996 Act. Section 271 specifies the conditions that must be met in order for the FCC to allow a
Bell Operating Company (“BOC”), such as Qwest, to provide in-region interLATA services. Section
271(d)(2)(B) requires the FCC to consult with state commissions thh respect to the BOC’s
compliance with the competitive checklist.

2. By Procedural Order dated October 1, 1999, the Commission bifurcated its
investigation into Qwest’s compliance with Sectior_i 271 into Cpcrationﬁ] Support System (“bSS”)
related elemeﬁts’ and non-OSS related elements. In a December 8, 1999 Procedl'xral, Order, the
Commission instituted a collaborative workshop process to evaluate the non-OSS Checklist Itens.

Under the procedures of the December 8, 1999 Procedural Order, -Staﬁ', submitted its report of

B ARS. §40-423 provides that if a public service corporation acts in a manner declared to be unlawful or forbidden, by
the constitution or Jaws of the state of orders of the Commission, that corporation is liable to the persons affected for all
loss, damages or injury. And furthermore, recovery of damages shall not affect a recovery by the state of the penalties
provided pursuant to chapter 40 of the Arizona Revised Statutes-or the Commission’s exercise of its power to punish for
contempt.
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ﬁndings and conclusions concemiﬁg 1ssues raised in the -workshops. If thexe were no disputed issues,
Staff submitted its report directly to the Commission, but if disputes remained after the workshop
process, the issues were submitted to the Hearing Division for resolution. '

3. On March 8, 2002, aﬁer the Minnesota Dcpartment of Commerce raised allegations
that Qwest was not complying with its obhgatlon to file interconnection agreements for commission
approval pursuant to Section 252(e) of the 1996 Act, AT&T filed a Motion with this Commission in
the Section 271 docket asking the Commission to examine Qwest’s compliance with Section 252 in
the context of the Section 271 investi gation.

- 4. .By.Procedural Order dated April 8, 2002, the Commission opened a separate docket to
investigate Qwest’s compiiance with Section 252 of the 1996 Act.

5. On June 7, 2002, Staff filed a Report and Recommendation in the Section 252(¢)”
docket settmg forth the results of its investigation and ldentxfylng agreements that it believed should |
have been ﬁled by Qwest under Section 252(e).

6. At a June 19, 2002 Procedural Conference after hearing additional allegations
concemiﬁg possible oral agreements, the Commission broadened its in\(estigation into Qwest’s
Section 252 compliance, and directed Staff to investigate whether the un-filed agreements had tainted
the record in the then-on-going investigation into Qwest’s compliance with Section 271 of the 1996
Act. . 4 k

7. On August 14, 2002, Staff issped a Supplemental Report and Recommendation
concerning Qwest’s Compliance with Se'c_:tion 252(¢). Staff recommended that a hearing should be

Ineld to determine whether Qwest acted in contempt of Commission rules by not filing certain

agreements with McLeod and Eschelon with the Commission for approval. Staff recormended that ,
issues related to whether the agreements had an adverse affect on the Seéﬁon 271- investigation be
conducted in a Sub-docket of the Section 271 proceeding, and further, that the Section 252(e)
proceeding be separated into two phases, with Phase A addressing filing ﬁolaﬁons and Phase B
addressing any opt-in dispﬁtes between Qwést and CLECs.

8. By Procedural Order dated November 7, 2002, the Commission set the Section 252(e)

compliance issues for hearing. In addition, the Commission ordered parties to file comments on,
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-Staﬂ’s proposed Sub-docket procedures, including the need for a hearing, no later than December 10,

2002.

9. .:;,.Qn December 12, 2002, in Decision No. 65450, the Commission issued an OSC
against Qwest.- The OSC alleged that Qwest failed to implement the wholesale rate changes ordered
in Decision No. 64922 (June 12, 2002) within a reasonable period of time, that Qwest failed to notify
the Commission of the rate implementation delay, that Qwest failed to obtain Commission approval
of the delay in implementation, and that Qwest’s wholesale rate change system is unréasoﬁably slow
and inefficient. |

10.> By Procedural -Order dated December 20, 2002, all letters, cdfnmc:ts and data
responses identified in Staff’s August 14, 2002 Supplemental Report were made part of the Section
271 sub-docket record. Parties were given until January 10, 2003 to submit additional evidence.

11." By Procedural Orders dated November 7, 2002, January 3, 2003 and February 11,
2003, a schedule for filing testimony was set in the Section 252 proceeding. Qwest, RUCO and Staff
filed testimony. }

12.  The hearing on Qwest’s compliance with Section 252 commenced on March 17, 2003,
and continued through March 20, 2003. Staff, Qwest and RUCO filed testimony in the Section 252 "
hearing. The parties filed Initial Briefs on May 1, 2003, and Reply Briefs on May 15, 2003.

13. On May 6, 2003, Staff filed its Report and Recommendation in the Section 271 Sub-
docket. Staff 1dent1ﬁed agreements w1th four carriers (Z-Tel, Eschelon, McLeod and XO) which
prohlbited these carriers from partlmpatmg in Qwest’s Section 271 proceeding.. Staff recommended
penaities of $7,450,000 as a result of Qwest’s intent to interfere \mth the regulatory process.

14..  On May 19, 2003, Qwest filed Exceptions to the May 6, 2003 Staff Report and
Recommendation and requested a heéring on the penalties proposed by Staff.

15. By Procedural Order dated June 19, 2003, the Commission scheduled a Procedural
Conference for June .30, 2003 fo discuss the nature of further proceedings-in the Section 271 sub- A
docket.

16.  Pursuant to a March 4, 2003 Procedural Order, the OSC hearing convened on June 13,
2003. AT&T, Staff and Qwest submitted testimony pursuant to the schedule set in the March 4, 2003
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Procedural Order. .

7. On June 27, 2003, Qwest and Staff filed a Joint Motion to Extend the Time for
Procedural Conference, stating they were in the process of negotiating a settlement agreement that
involved ﬂ:‘ ;7 1.'-Sub-ciocket. The Hearing Division vacated the prbcedurallconference.

18.  The parties filed post-heén'ng briefs in the OSC propeeding on July 15, 2003.

19.  On July 25, 2003, Qwest and Staff filed a Notice of Filing Settlement Agreement and
Requesi for an Expedited Procedural Conference. The Settlement Agreement purports to resolve all
the issues faised in the three above-captioned enforcement dockets iﬁvoiving Qwest. A copy of the |
Seﬁlemgnt_Agxcgﬁlent is attaghed hereto as Exhibit A, and incorporated herein by reference.

20.  OnJuly 29, 2003, Qwést and Staff filed a Jointv Proposed Procedural Schedule.

21. A Procedural Order dated August 7, 2003J consolidated the three cases and reopened”
their records to consider the Propoéed Settlement, established a schedule for testimony concerning
the Settlement Agreement, and set the matter for hearing. A |

22.  Pursuant to the Procedural Order, Staff and Qwest filed testimony on August 14, 2003;
AT&T, RUCO, ADI and MTI filed 4testimony on August 29, 2003; and Qwest filed rebuttal
testimony on Sept‘eﬁaber 8, 2003. Pursuant to the terms of the August 7, 2003 Procedural Order,
Time Warner and WorldCom filed comments to the Settlement -Agreement. - -

23.  The hearing on the Settlement Agreement was held on September 16 and 17, 2003. .

24. - The parties filed initial post-hearing briefs on the Settlement on October 15, 2003 and
reply briefs on October 29, 2003. - |

25. » Section 252(e) of the 1996 Act requires Qwest to file all interconnection agwﬁmts
with the Commission for approval. O |

26.  Section 252(i) of the 1996 Act requires a local exchange carrier to make available any
interconnection, service or network elemént provided under an agreement approved under Section
252 to any other telecommunications carrier upon the safhe terms and conditions as those provided in
the agreement.

27. AAC. AR14-2-1112 requires local exchange carriers such as Qwest to provide non-

discriminatory interconnection agreements, and which agreements must be filed with the
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Commission for approval. .

28, | A.A.C. R14-2-1307 provides that local e)gchange carriers shall make ¢ssenﬁal facilities
or s«srvices:= 1v3il§ble under negotiated agreements or an approved statement of terms and conditions
which shall be filed with the Commission.

29.  A.A.C.R14-2-1506 provides that interconnection agreements shall be submitted to the
Commission for approval under Section 252(e) of the 1996 Act within 30 calendar days of execution.

30, AAC R-14-2-1508 provides that any amendments to interconnection agreements
shall be filed with the Commission.

31. ARS. § 40-203 providéé that the Commission shall determine and prescribe any
rates, charges, classifications, practicés or contracts of public service corporations that are unjust, .
discﬁmingtory, preferential, illegal or insufficient.

32. AR.S. §40-374 requires a public service corporation to charge the ratesr on file and
shall not refund or remit in any manner any part of 'the rates, nor extend any form of ct;ntract or
agreement except as offered to all persons and exeept upon orx_icr of the Commission.

33. ARS. §40-334 prohibits a public service corporation from granting preferences or

advantage with respect to rates, charges, service facilities or in any other respect.

34, The 28 agreements listed in Exhibit B contain provisions related to on-going

.obligations concerning resale, UNEs, reciprocal compensation, interconnection and wholesale

services in general under Section 251(b) and {c) of the 1996 Act and should have been filed pursuant

to Section 252(e) for the reasons set forth m the testimony of Marta Kalleberg in the Section 252(5)

‘ proceeding. | See Kalleberg testimony in section 252(e) proceeding at pp 25-64.

35. Qwest has not filed for Commission approval under Section 252(¢) any of the
agreements listed on Exhibit B. | |

36.  As described herein, Qwest granted Eschelon and McLeod significant concessions to
induce them to remain on Qwest’s system, including: (1) a 10 percent discount'® on all the carriers’

purchases of Qwest services including, not limited to, Section 251(b) and (c) sérvices, for 5 years in |.

" The McLeod agreement provided for a discount of up to 10 percent.
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Eschelon’s case and 3 years in McLeod’s case; (2) the creation of the UNE-E and UNE-M product

through which Eschelon and McLeod were able to avoid provisioning issues associated with UNE-P;

and 3) more. {qvorable_ escalatioﬂ procedures, providing for a six-tier escalation process up“to' and
including Qwest’s CEO, than available to other carriers. A |

37.  Qwest purposely structured the agreements with Eschelon .and McLeod to avoid its
filing obligations under Section 252(e).

38. By intentionally failing to 'ﬁle its agreements with Eschelon and McLeod that gavé
those two CLECs discounts on all of their purchases, including services specified under Section 251
(b) and.(c),.and which granted escalation procedures.and favorablé provisioning prochures not given
to other carriers, Qwest willfully and intentionally violated the requi;ements of Section 252 of the
1996 Act, AR.S. §§ 40-203, 40-374, 40-334 and A.A.C R14-2-1112, R14-2-1307, R14-2-1506 and’
R14-2-1508. . _ ' |

39. By providing discounts and escalation procedures to Eschelon and McLeod, Qwest
impermissibly discriminated against other CLECs and harmed -compe'titio'n in Arizona. |

"40. In addition to the agreements with Eschelon and McLéod, Qwest entered into and
failed to file 11. interconnection agreements with eight other CLECs, as identiﬁed.in Exhibit B hereto,
and 14 other agreements the Commission approved in Decision No. 65475 (December 19, 2002). .

41. AAC. 1RV1‘4-3-104 provides that at a hearing a party shall be entitled to enter-én

appearance, to introduce evidence, examine and cross-examine witnesses, make arguments, and

| generally participate in the conduct of the proceeding.

42. - AR.S. § 40-249 gives any public service corporation _'the same privilege to complain
as afforded any other party. » : e .

43.  Tn its Procedural Orders governing the conduct of its Segtioﬁ 271 investigation of
Qwest, the Commission established procedures that created an open and fair process, by instituting a
collaborative Workshop process and establishing procedures for the resolution of disputed items.

44.  On or around October 26, 2000, Mchod and Qwest orally agreed that McLeod would
remain neutral on Qwest;s Section 271 appliciation as long as Qwest was in comphance with all tﬁeir

agreements with McLeod and all applicable statutes and regulations. On November 15, 2000, Qwest
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and Eschelon entered into an agreement that provided during the development of their
implementation plan, Eschelon agreed not to oppose Qwest’s efforts regarding Section 271 approval
or to file complaints before any regulatory body concerning issues arising out of the parties’
interconne:;; ;greements. On Deccmber 31, 2001, Qwest and XO entered into a Confidential
Billing Settlement Agreement in which XO agreed to stipulate that Qwest was in compliance with
Section 271 of the 1996 Act. On May 18, 2001, Qwest and Z-Tel entered into é stand-down
agreement in which Z-Tel agreed to not participate in Section 271 proccédiﬂgs for a period of 60 days
while Z-Tel and Qwest negotiated interconnection agreements in eight states. | .

45. By entering into interconnection agreements tfxat' prohibitcd these CLECs from
participating in Qwest’s Section 271 proceeding in Arizona, Qwest undermined the Commission’s
authority to hear complaints, prevented the Commission from »l-ea];nin-g about sérvfce-related issues-
these CLECs had with Qwest and interfered with the Commission establishing a complete record in
the Section 271 investigation. . 7 ‘

46.  Decision No. 64299, with an effective date of June 12, 2002, required ngest to
implement the wholesale rates approved in that Decision immediately.

47, On October 7, 2002, AT&T sent a letter to the Commission expressing concerns about
the length of time to implement the lower rates épproved in Decision No. 64299. ,

48.  Qwest did not implement the rates approved in Decision No. 64299 until December
15, 2002, six months afier ﬁxe gﬁ'ective date of Decision No. 64299,

49. By not implementing the rates approved in Decision No. 64299 until December 15,
2002, and not notifying the Commission or CLECs of the delay in implementation, or requesting an
extension of time, Qwest violated the Commission’s Decision. ’

50.  Qwest’s wholesale rate change system in effect at the time of Decision No. 64922 was
uﬁewonably slow and inefficient. |

51.  To prevent future violations it is reasonable to require: 4

a. Qwest to pay for an independent, third party monitor selected b'y Staff to conduct an
annual revjew of Qwest’s Wholesale Agreement Review Committee for a period of

three years;
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b. Qweét to continue for three years its internal web-based Compliance Training Program
which addresses compliance with Section 252(e); |
c. CLECs to be able to opt into the non-monetary terms qf Vthe‘ 28 un-filed
‘J‘iﬂt.ercoriﬁection agreements identified in Exhibit B even if these agreements have been
terminated; |
d. Qwest to retain an independent consultant for three years to provide independent
assessments to the Commission of impfovements made to automate »Qwest’s
Wholesale rate implementation process, with input from Staff and other parties to
. determine the scope of the consultant’s woric;. |
e. Qwest to continue its Docket Govemaﬁce Team for a period of three years;
' .f. Qwest to provide prompt written notice of the status and time frames of wholesale rate- |
implementation to the Commission and the CLECs;
‘g Qwest to implement new rates within 60 days of the issuance of a Commission
Decision that includes the final price list; and
h. Qwest to file with the Commission any settlemeni agreements entered into in
Commission dockets of general applicaﬁou within 10 days of execution. .
52.  AAC. 14-2-1109 and 14-2-1110 establish the procedures for changing rates of
competitive telecommunications serviccs; and provide that the rates must be above the total service
long-run incremental cost of providing the service .and that the carrier must provide the Commission
with nqtice of the price change. | . -
’53. | Th¢ evidence shows that with respect to the McLeod and Eschelon agreements, Qwest
charged rates other than the tariffed rates approved by the Commission. Staff has'indicafed it is
considering bringing a separate' action against Qwest based on illegal discounts on tariffed'ratcs-.

CONCLUSIONS OF LAW

1. Qwest is a public service corporation within the meaning of Article XV of the Arizona
Constitution and under Arizona Revised Statutes, Title 40, and the Competitive Telecommunication
Rules.

2. The Commission has jurisdiction over Qwest and of the subject matter of Qwest’s
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compliance.with Sections 252 and 271 of :the 1996 Act, the OSC, and the Settlement Agreement
attached hereto as Exhibit A. |
-3. | Notice of the proceedings was given in accordance wiﬂl the law.
4. q}"’[{le p;eponderance of evidence indicates that Qwest violated the provisions of |
Section 252 of the 1996 Act by entering into the 28 interconﬂéction-agreemcnté idcntiﬁed in Exhibit
B and the 14 interconnection agreements approved in Decision No. 65745 and not filing these

agreements with the Commission for review.

5. Qwest’s failure to file the agreements discussed herein with Eschelon and McLeod,

‘I more specifically identified as agreements nos. 3'-10, and nos. 12-16 on Exhibit B, was a willful and

intentional violation of Section 252 of the 1996 Act, A.R.S. §§ 40-203, 40-334, 40-374, and A.A.C
R14-2-1112, R14-2-1307, R14-2-1506 and R14-2-1508. .

6. By failing to irhplement the rates approved in Decision No 64922 until December 15,
2002, and .not informing the Commission or CLECs that implementation of the rates would be
delayed or requeéting an extension time to implement the rates, Qwest violatcd Decisi(;n No. 64922.

7. By entering into interconnection agreerhef)ts that contained provisions that prevented
CLECs from participating in the Commission’s Section 271 investigation and/b_r in the Qwest/US
WEST merger, Qwest interfered in the regulatory process and violated A.R.S. § 40-249 and
Commission Rule R14-2-104 and Commission Procedural Orders in the Section 27 proceeding that
established procedures for open and thorough procéedings. » A |

8. In light of the record in these matters, the Settlement Agreement is not a fair and

reasonable resolution of the issues raised and is not in the public interest.

9. The monetary And non-monétary penalties adopted herein are reasonably calculated to
pénalize Qwest for its violations of federal and s@ate law and Commissi(;n rules, regl'llations and
Orders and to deter and prevent such conduct from occurring in the future. At the April 21, 2004
Open Meeting, Qwest aéreed to the ;;enalty amounts and stated that it would not appeal this'Decision.

10. At the April 21, 2004 Open Meeting, Qwest agreed to dismis.s with prejudice its
appeal of the Commission Decision No. 64922 (June 12, 2002) that it filed in the U.S. District Court
for the District of Arizona [Case No. CIV 02-01626 (PHX-SRB)] within 30 days of the effective date

=
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of this Decision. Qwest also agreed that a hearing in Section 271 Sub-docket was unnecessary.
 ORDER
IT IS THEREF ORE ORDERED that approval of the Settlement Agreement between Qwest
and Comm‘:;;;m Staff attached hereto as Exhlblt A is denied. ‘
IT IS FURTHER ORDERED that Qwest Corporation shall cease and desist from violating
Section 252 of the 1996 Act, AR.S. §§ 40-203, 40-374, 40-334 and A.A.C. R14-2-1112, R14-2-
1307, R14-2-1506 and R14-2-1508.

IT IS FURTHER ORDERED that pursuant to Article 15, Section 16 of the Arizona

Constitution, A.R.S. §§ 40-424 and 40-425, Qwest Corpbraﬁon shall pay as and for an administrative |.

penalty the sum of $8,764,000 on account of its intentional and willful violation of Section 252 of the

1996 Act, A.R.S. §§ 40-203, 40-.374, 40-334 and A.A.C R14-2-1112, R14-2-1307, R14-2-1506 and-
R14-2-1508, and for its interference with the regulatory process, violation of A.R.S. § 40-249, AAC.

R14-2-104 and Commission Procedural Orders in the Section 271 procceding, within 30 days of the

effective date of this Decision.

IT IS FURTHER ORDERED that in addition to the penalties pfescribed above, pursuant to
Article 15, Section 16 of the Arizona Constitution, and A.R.S. §§ 40-425, Qwest Corporation shall
pay as and for an_administrativc penalty the sum of $47,000 for its failure to file for Commission
approval the 28 agreements identified in Exhibit B and the 14 agreements approved in Decision No.
65745, other than the agreements with Eschelon an& McLeod.

IT IS FURTHER ORDERED that pursumt to Article 15, Section 16 of the Arizona

{ Constitution, ARS. §§ 40-424 and 40-425, in addition to the penalfies prescribed hereinabove, | |

Qwest Corporation shall pay as and for an administrative penalty the sum of $189,000 for its

violation of Decision No. 64922.

IT IS FURTHER ODERED that the administrative penalties shall be made payab]c to the
State Treasurer for deposn in the General Fund for the State of Arizona.

ITIS FURTHER ORDERED that Qwest shall file with the Commission for its approval the
interconnection agreements identified in Exhibit B hereto.

IT IS FURTHER ORDERED that the terms of the interconnection agreements ordered to be
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filed herein as well as those filed for approval in September 2002 and approved in Decision No.

65475, shall be available for opt-in upon Commission approval, and that the terms shall be available
for the same period of time as they were available to the originaily contracting party regérdlcss of
whether such agreements are currently in effect. . |

IT IS FURTHER ORDERED that Qwest Corporation shé}ll providé each CLEC, qertiﬁcated
in Arizona at any time during the period January 1, 2001 to June 30, 2002, thh a credit ﬁoin Qwest |
Communications Corporation, Qwest Corporation, and their affiliates, in an amount to be determined
in accordance with the Attachment A that was filed in this docket on April 19, 2004 (attached hereto
as Exhibit C) and with Qweét’s updated Attachment filed within 39 days' of the effective date of this
Decision, as approved by Staff. Upon payment of the credits, a CLEC shall sign an appropriate
release. CLECs not executing a release may pursue all other availablé remedies. The amount of the
total CLEC payments ordered pursuant to this paragraph shall not exceed $11,650,000 for eligibie
CLECs identified by Staff and Qwest Corporafion. Qwest Corporation- shall not be eligible for the
CLEC payment. Eligible CLECs shall not include Eschelon Telecom, Inc., McLeod, Inc., High
Performance Communications, and CLECs that have filed for relief under federal bankruptcy laws
since January 1, 2001, and have released claims against Qwest. If such eligible CLEC does not
currently do sufficient busiﬁess in Arizona to use its full credit within six months, Qwest Corporation
shall make a cash payment to such CLEC for the balance of the credit to which it is entitled. Qwest

Corporation shall issue such credits or payments due under this provision to all eligible CLECs

§ within 60 days of the effective date of fhis Decision.

IT IS FURTHER ORDERED that Qwest shall file an updated Attachment A within 30 days
of the effective date of this Decision for Staff reviev? and approval. | "

IT IS FURTHER ORDERED that Qwest Corporation shall submit a written report td Staff
demonstrating payment to the CLECs within 120 days of the effective date of this Decision. Qwest
Corporation shall provide any additional reasonableA information requested by Staff in determining
that such CLEC paymentsv were issued in a proper and ﬁmely manner. Qwest Corporation shall
submit CLEC-specific information to Staff. | »

IT IS FURTHER ORDERED that Qwest Corporation shall pay for an independent, third party
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monitor to be approved by Staff to conduct an annual review of Qwesf’s Wholesale Agreement
Review Committee for a period of three years. | | o
IT IS.EURTHER ORDERED that Qwest Corporation shall continue for three years its
internal web-based Coinpliance Training Program which addresses compliance with Section 252(e);
CLEC:s to be able to opt into the non-monetary terms of the un-filed intercohnection agreements even
if these agreements have been terminated. '

" IT IS FURTHER ORDERED that Qwest Corporation shall retain an independent consultant
for three years to provide independent assessments to the Commission of improvements made to
aiitomate Qwest’s wholesale rate implementation process, and that Staff and ot}wr intcrested‘ parties
shall have input to determine the scope of the consultant’s work. A

IT IS FURTHER ORDERED that Qwest Corporation shall coﬁtinue its Docket Governance
Team for a period of three years. |

IT IS FURTHER ORDERED that Qwest Corporation shall provide prompt written notice of
the status and time frames of wholesale rate implementation to the Commission and the CLECs.

IT IS FURTHER ORDERED that Qwest ACorporétion shall irﬁplement oew wholesale rates
within 60 days of the issuance of a Comm_ission Decision that includos the final price list.

IT IS FURTHER ORDERED that Qwest Corporation shall file with the Commission any
settiement agreements entered into in Commission dockets of general application within 10 days of
execution. . -

IT IS FURTHER ORDERED that Staff shall consider bringing an appropriate action against

McLeod and Eschelon and shall consider any othér appropriate referrals.
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IT IS FURTHER ORDERED that Qwest Coxpofation.baséd on its agreement during the April .
21, 2004 Open Meeting will dismiss with prejudice its appeal of the Commission Decision No. 64922
(June 12, iQOE)that itmﬁled in the U.S. District Court for the District of Arizona [Case No. CIV 02-
1626- (PHXTSRB_)] within 30 days of the effective date of this Decision. This Decision shall
constitute full and final resqlution of the Litigation. A | ‘

IT IS FURTHER ORDERED that this Decision shall become effective immediately.

BY ORDER OF THE ARIZONA CORI"ORATION COMMISSION;

L LY sl

COMMISSIONER / 4 d/ COMMISSIONER

COMMISSIONER : COMMISSIONERZ”

IN WITNESS WHEREOF, I, BRIAN C McNEIL, Executive

Secretary of the Arizona Corporation Commission, have
hereunto set my hand and caused the official seal of the |
Commission to Ke a'f{xxed at the Capitol, in the City of Phoenix,
this day of 11,2004, : ‘

DISSENT

DISSENT

JR:mlj
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'Qwest Corporation

1801 California Street, #5100
Denver Co 80202

Maureen Arnorld

U S West Communications, Inc.
3033 N. Third Street, Room 1010
Phoenix Az 85012

Michael M. Grant
Gallgher and Kennedy

12575 Camel Back Rd

Phoenix Az 85016-9225

Timothy Berg

Fennemore Craig

3003 N. Central Ave., Suite 2600
Phoenix Az 85016

Mark Dioguardi

Tiffany and Bosco Pa
500 Dial Tower

1850 N. Central Avenue
Phoenix Az 85004

Thomas L, Mumaw
Snell & Wilmer

One Arizona Center
Phoenix Az 85004-0001

Darren S Weingard

Stephen H Kukta

Sprint Communications Co Lp
1850 Gateway Drive 7th Floor
San Mateo Ca'94404-2467

Thomas H. Campbell
Lewis & Roca

40 N. Central Ave.
Phoenix Az 85007

Andrew O, Isar

TRI

4312 92nd Avenue, NN'W.
Gig Harbor Wa 98335

Richard M Rindler Morton J Posner
Swidler & Berlin :
3000 K Street Nw Ste 300
Washington Dc 20007
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QWEST CORPORATION'

Rayxﬁdnd Heyman
Randall Wamer
Michae] Patten -

‘Roshka, Heyman & Dewulf

One Arizona Center -
400 E. Van Buren Suite 800
Phoenix Az 85004-3906 -

Karen L Clauson

Thomas F Dixon

MCI Telecommunications Corp
707 17th Street #3900~~~
Denver Co 80202

Richard W Wolters

AT&T & TCG :
1875 Lawrence Street Ste 1575
Denver Co 80202

Joyce Hundley

United States Department Of Justice
Antiturst Division

1401 H Street Nw Ste 8000
‘Washington D¢ 20530

Joan Burke

Osbom Maledon

2929 N Central Ave 21st Floor
PO Box 36379

Phoenix Az 85067-6379

Scott S Wakefield

-RUCO -

1110 W. Washington, Suite 220
Phoenix Az 85007

Gregory Hoffman

AT&T )

759 Folsom Street, Rom 2159
San Francisco Az 94107-1243

Daniel Waggoner
Davis Wright Tremaine
2600 Century Square
1501 Fourth Ave
Seattle Wa 98101-1688

Jim Scheltema

Blumenfeld & Cohen

1655 Massachusetts Ave. Suite 300
Washington Dc 20036
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Diane Bacon
Legislative Director )
Communications Workers Of America
5818 N 7th St Ste 206 o
Phoenix Az 85014-5811

N -5 . -
Jeffrey Crocket
Snell & Wilmer
One Arizona Center
Phoenix Az 85004

Mark N Rogers

Excell Agent Services Llc
P.O. Box 52092

Phoenix Az 85072-2092

Mark P Trinchero :
Davis Wright Tremaine Llp
1300 S.W. Fifth Ave Ste 2300
Portland Or 97201

Mark DiNunzio

Cox Arizona Telcom, Llc

20401 N. 29th Avenue, Suite 100
Phoenix Az 85027

Jon Loehman

Managing Director-Regulatory

Sbec Telecom Inc

5800 Northwest Parkway Ste 135 Room 1.5.40
San Antonio Tx 78249

Andrea P Harris

Senior Manager, Regulatory
Allegiance Telecom, Inc.
PoBox 2610

Dublin Ca 94568

Karen Clauson
Eschelon Telecom Inc
730°N 2nd Ave S., Suite 1200

-{ Mineapolis Mn 55402

Todd C Wiley
Gallagher & Kennedy

2575 E Camelback Rd

Phoenix Az 85016-9225

Harry L. Pliskin
Covad Comununications Co -

#7901 Lowry Blvd

Denver Co 80230

Brian Thomas

Time Warner Telecom, Inc.
520 S W 6th Ave, Suite 300
Portland Or 97204
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Jon Poston

ACTS

6733 E Dale Lane .
Cave Creek Arizona 85331-6561

Jacqueline Manogian
Mountain Teleconuriunications, Inc.
1430 W. Broadway Road, Ste. A200
Tempe Az 85282

Kimberly M. Kirby

- Davis Dixon Kirby Lip

19200 Von Karman Avenue, Ste, 600
Irvine Ca 92612

Cynthia A. Mitchell
1470 Walnut Street, Ste. 200

" Boulder Co 80302

Peter S. Spivack

Hogan & Hartson, Llp

555 13th Street, N.-W.
‘Washington Dc 20004-1109

Douglas R. M. Nizarian
Martha Russo

Hogan & Hartson, Llp

555 13th Street, N.W.
Washington Dc 20004-1109

Mountain Telecommunications, inc.
1430 W Broadway Road, Suite A200
Tempe, AZ 85282

Mitchell F. Brecher
GREENBERG TRAURIG, LLP
800 Connecticut Ave., NW- .
Washington, DC 20006

Richard S. Wolters

‘Mickiel Singer Nelson

AT&T

1875 Lawrence Street, Room 1575

Denver, Colorado 80202-1847

Jeffrey W. Crockett ‘o
Jeffrey B. Guldner '
SNELL & WILMER

One Arizona Center

Phoenix, Arizona 85004-2202

Mary E. Steele

DAVIS WRIGHT TREMAINE LLP

2600 Century Square

1501 Fourth Avenue

Seattle, Washington 98101-1688

Attorneys for AT&T Communications of the Mountain

<
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States, Inc.

Marti Allbright

t MPOWER COMMUNICATIONS

5711 S. Benton Circle
Littleton, Col6ti%5 80123 -

Martin A. Aronson

4 MORRILL & ARONSON PLC

One E. Camelback Road, Suite 340
Phoenix, Arizona 85012-1648
Attorneys for Arizona Dialtone, Inc.

Patrick A. Clisham

AT&T Arizona State Direcvtor
320 E. Broadmoor Court
Phoenix, Arizona 85022

Christopher Kempley, Chief Counsel
ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, Arizona 85007

Brnest Johnson, Director

-§ ARIZONA CORPORATION COMMISSION

1200 West Washington Street
Phoenix, Arizona 85007
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‘SETTLEMENT AGREEMENT

- Qwest Corporanon (“Qwest”' ' “lthe Cornpany;’) and the Ariiona 'Corporation

TS T

. »;Commtssron Staff (“Staff) (“the Partles”) hereby agree to a settlement (thc Settlement- o

) Agreement or “thJs Aoreement ) of certam Dockets currently pendmw before the Anzona-'vz A
Corporatron COI‘nIDJSSlOD (“Comrmssmn”), specrﬁca]ly Docket No RT-OOOOOF-02—0271-_" |
Qwest s Cornphance wrth Sectlon 252(e) of the Federal Act) Docket No T—OOOOOA 97-0238’

- (Subdocket) (the 271 Subdocket whzch addressed allegatlons that Qwest mterfered wzth the 271 '

N 'regulatory process), and Docket No T—0105 1B-02‘0871 (the Order to Show Cause (“OSC”) for - '

i not unplementrng Cornrmssmn approved wholesale rates ona ttmely basrs) These Dockets shall . -

‘j be collectwely referred to in. th1s Agreement as the “ngatton The followmg tenns and._f

: condmons are 1ntended to resolve al] of the issues rarsed m or assoc1ated w1th the Lm gat:on

- RECII‘ALS
WHEREAS the Partres desrre to adopt this Agreement SUbJCCt to Comrmssmn approva]

o WHEREAS by adoptmg thls Agreement the Parhes mtend to settle and terrmnate the -
- ngatmn in a manner that is fair and reasonable : : -

WHEREAS the 252(e) Unﬁled Agreements Docket mvolved aJlegat:ons that Qwest

~ violated Section 252(e) of the Telecommunications Act by failing to file for Commission review

BT operatln g in the state of Arizona;

. and -approval certain agreements ‘with’ Competmve Local Exchancre Camers (“CLECs”)A S

e WI-IEREAS the 271 Subdocket mvolved allegatlons that Qwest unproperly critered mto-’-i A

L .”settlement agreements with CLECs that resulted in the nonpa:rtmpatlon by such CLECs in the - ISR e

Commission docket - evaluatmg Qwest’s application - under  Section = 271 . of ~ the - e

_v Telecommunications Act, all without the Comrmssron s knowledge and that Qwest thereby»
SRt _mterfered wrth the 271 regulatory process : e R

T WHEREAS the Order to Show Cause mvolved allegatxons that Qwest faﬂed tof' B
o 1mplement the wholesale rate clianges ordered in Decision No. 64922 within a reasonable penod B L o
- of time, that Qwest failed to notify: the Commission of rate implementation delay, that Qwest. =~ ..~

failed to- obtain- Commission approval of the delay in 1mplernentatxon, and that Qwests SRS

SR wholesale ratethange system is unreasonably sIow and 1nefﬁc:1ent

mamma  DEGISIONNo, 60% 66949
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" WHEREAS, QWest ‘acknoWIedges, 'Without, admitting .vany wrongdoing, the concems

raised regarding the allegations which are the subject of the Litigation and expresses its regret - -

~over the events leading to the Litigation and, without. admrmnv wrongdoing, Qwest states its -

" intention to comply.. fully in the future with all wntten Iaws rules, regulatxons and orders - s

o govermng Qwest s conduct

WHEREAS Qwest avows that 1t is- the pohcy and commitment of the Company to"- o

'{conduct all of its busiriess affairs in the state of Arizona with integrity, honesty, i in conformance

 with Arizona laws. and regulatxons and w1th respect for the regulatory processes of the -
- VCommlssron ' : : : 5

WHEREAS Qwest also acknowledges wrthout admrttmg any wrongdomg, concems -~ B

B rarsed by the parties, including the Staff; regarding allegations.that its behavior was desrgned to " -

~ intentionally deceive and n'nsrepresent certain facts before the Commission. Further, without

- ’?adnntt}no -any wrongdoing, Qwest avows that the Company and its official representanves will

. - not engage in fraudulent, deceptlve or intentionally unlawful conduct in any matters pending .

- before the Arizona Corporanon Commlssron

WHEREAS Qwest aCknOW]cdbes that COmszslon a pprov a] of. thls Setﬂementv

o ‘Aorecment shall constitute a” Commission Decision “directing that Qwest implement the " o
"+ provisions of this Settlement Agreement which are intended to assure future compliance with
~ . respect to the filing requirements of Section 252(e) of the Telecommunications Act, to assure

~ timely implementation of future cost dockets and to assure that Qwest files with the Commission

 any settlement agreement with a telecommunications carrier that would result in the carrier not

~participating .in any generic docket of industry-wide general concem pendrng before the

. Commission and that violations of those provrsmns may be pumshed by contempt after notlce
L _iand a hearing as provrded by A. R S Sectlon 40-424 :

WHEREAS as detaﬂed in this Agreement Qwest shal] apply momes and issue credrts to"'_: :
L _ﬁresolve the events leading to the Litigation, as 'well as implement procedures and accede to .~ - -
-"7independent momtonng, thereby demonstrating’ the commiitment. of corporate- management to - -

' comply with and to address the Commission’s stated concerns. that Qwest is to comply with the: S

- filing requirements. of Section 252(e) of the Telecommunications Act, implement cost docket . - kS -
~ . decisions in a timely manner, and apprise the Commission of any settlement - with-'a = v .

- telecommunications carrier that would result in the carrier not partrcrpatmu in any genenc docket SRR

- of 1ndustry-w1de cenera] concern before the Commrssron

WHEREAS whrle Qwest demes any wrongdomg, the partres agree that the terms and '

i-."condmOns of this Agreement mcludmg but not limited to, the Cash Payment,’ Vo]untary.-f"

o Conmbuuons and Mlmmum Settlement Arnount are fzur reasonable and in the pubhc mterest R

WH_EREAS m consrderatlon thereof the Partres agree as fol]ows

g o 66949
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==~ - 'TERMSAND CONDITIONS
1 CASHPAYMENT.:. - B

Qwest agrees to pay an Aggregate Cash Payment Amount of $5 197 OOO 00 The Parttes

have agreed that the Aggregate Cash Payment Amount shan be attnbutable to each portron of the . | o
»ngatlonasfollows | ’ ' ,‘ R f T N B b_

' N I $5 OOO OOOOO for the Dockets addressmnr Qwest s comphance wrth

. 'iSectton 252(e) and Qwest § alleged 1nterference wrth the 271 regulatory process, o
| L 2. $47 000 00 for the Docket addressmg Qwest s comphance wrth Sectton

‘252’@),; ' | ' | | . | : | . | R V: : | o |

R '3'.'_ 3 $150,000 for theDocket dealfin'g_p\yith;Q\yest's vimplernentation of the new R

| '..Whoiesalerates » P o | |

Qwest agrees to pay the Ag greoate Cash Payment Amount to the State Treasurer wrthm " : B

ik ,}-.30 days of the Bffectwe Date of the Comm.tssron s Decrsron approvmg thrs Agreement

e :VQLUNTARY CONTRIBUTIONS.'

Qwest agrees to make Voluntary Contnbut:tons in an amount of $6 OOO 000 00 or. more

%f?"_basdetarled below m the followmg areas L A ,
e ’-, 1. Sectron 501(c)(3) orgamzatrons or other State-funded programs mvolved '
. ’_:f':hf;»»m the areas. of educatron and/or economtc development B o | R e .
j ) 2 Educatronal programs desrgned to promote greater understand1n° ofv"

_-'telecommumcatrons 1ssues by Anzona consumers

{' -53.-" Infrastructure Investment, 1nclud1ng 1nvestments 1n Unserved and' -

T ' Underserved areas in the State of Anzona Any party to thrs Agreement may also propose other R

n'pro_]ects whrch may tnc]ude by way of ﬂlustratron but are. not hrmted to the followmg
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inveStments to further route diversity for homeland.security "and 911 services, investrnents th'at

E promote the general welfare or safety of consumers or Jnvestments in advanced servrces All

S

o parttes shall have the n,,ht to argue in support of or opposmon to any of the proposed prOJects' .

: __,‘before the Cormmsswn 1f agreement cannot be reached Tlns provrsmn is ot 1ntended to_
prohxbrt the Commrssmn from desxgnatmg spemﬁc pro;ects e :

. ' Qwest s 1n1t1al Voluntary Contnbutron shall be in the amount of $6 OOO OOO 00 Thrs ',

'A amount shall be sub_]ect to 1ncrease to the extent that the Mlmmum Settlement Amounts specrﬁed : :

'1n Paraoraphs 3 through 5 below are not reached subJect to Paragraph 6 below Further, Qwest -

. _' 'agrees that all such mvestments shall be in addmon to any mvestments CODSU‘UCUOD or work

N already planned by. Qwest
| Pames w111 request that the Commtssron deterrnme the percentage allocatton (e g from 0 -

- _to 100) of the Voluntary Contnbunons to be made for each of the t.hree 1nvestment categones

o (i.e educatron economrc development and Infrastructure Investment) forthw1th or the’

. '_" Commtssron may demgnate such responsrbﬂrty to 1ts Dlrector of Utlhtles ‘The parties agree that '

o m order to have the process of allocat:ons of voluntary contnbutxons worlc as efﬁcrently as
" v possrble they wxll request that the Comn:ussron provrde crurdance on the allocatron of funds :
. ,amonv the cateoones pnor to submrssron of the pmJect hsts by the partres ’Ihe Comrmssron or'_ o

N -.Dtrector of Utthtles shall have the dlSCI'et‘lOIl to rewse such allocatlons on a pIOJect by projcct R

el '-basw to the extent Qwest has not alread}' Spent the allocated funds or has not contractually‘,{f.-::5:':7" o

o commrtted the funds to a pI'O_]CCt prev1ously approved hy the Commrssmn Addmonal amounts_i. i

| added through non—expendrture by Qwest of any portron of the thmum Settlement Amounts m": : L

R Paragraphs 3 throuoh 5 below shall be handled m a hke manner

Qwest shall be requrred to provrde a proposed hst of pro;ects in each 1nvestment cate ory e

: _' w1thm 30 days of the Effecttve Date of the Commlssmn s Decrsron approvzn‘J the Settlement SRR

Lo Agreement or m the case of addmonal pl‘OJBCtS 1ts nouﬁcatmn to the Comrmssron that the BRI

'Mnnmum Settlement Amounts have not been met. Any other sronatory fo thrs agreement may - f‘ e
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prov1de a hst of pr03ects for any category w1th1n 60 days of the Effecnve Date for Commission -

- consideration and approval or in the case of addmonal pro_)ects w1th1n 60 days of Qwest s -
notlﬁcanon t: Jth‘e !Eommlssxon that the M1mmum Settlement Amounts have’ not been rnet_'-;' o
; Qwest shal] also be reqmred to provxde Staff W1th such addmonal 1nformat10n on those pro;ects o

as well as other prOJects 1dent1ﬁed by Staff to allow Staff to make its deterrmnatlons inan |

’ --”1nformed manner Such mformatlon shall mclude data whrch allows Staff to estabhsh that the o

pro_;ects are 1n addmon to any constructmn and work already planned by Qwest

Wlthm each mvestment category, approved pro]ects shall be deterrmned by the mutual

R ‘wntten agreement of the Dlrector of the Cornmlssron s Ut111t1es D1v1s1on and Qwest s Anzona-

,Presu:lent within 180 days of the Effectrve Date of the Comrmssmn s Dec1310n approvmg thxs o

’ A:Agreement Allocatron to addmonal pro;ects as a result of Qwest s not meetmg the Mrmmum:_ |
:Settlement Amounts specrﬁed in Paragraphs 3 through 5, shall be approved w1thm 180 days of .
| Qwest s notlﬁcatton to the Commrssmn that the Mrmmum Settlement Amounts have not been o
met In the event that the Dlrector of the Comrmssmn E Utllmes D1v1510n and Qwest s Anzona B
: Presrdent cannot agree the dec1s1on on’ such pro_)ect shall be escalated to the Comrmssmn for'-'- :
- | decmon ]-f the Pl’O_)ects do not reqmre any addmonal fac111t1es constructlon or developrnent of e e

V' new programs Qwest shall make its 1nvestments in the approved pro;ects W1th1n 60 days of thelr _—

L v:approval by the Duector of the Comrmssmn s Unlmes DW151on and Qwest s Anzona Pre31dent o

- "'or approval by the Comxmssron 1f agreement cannot be reached.

If an approved pI‘OJCCt requrres Qwest to develop addmonal facﬂmes or development of B | R
. new. programs constructron of such fac:httes and unplementatwn of such programs shall K o
commencc no later than’ 180 days Of the mutual agreement of the D1rector of the Commrssron sl_‘ R

B | Uttlmes Dmston and Qwest 5 Anzona Presrdent barnng any crrcumstances outsrde of Qwest s ::.:.;_ .

: control 1nclud1nt7 but not hmrted to nght-of—way (“ROW”) penmts envuonmental studtes 2 S

E _archaeologueal studres contract and/or lease negottauons or force majeure events Wthh shall"

'DEGISINN M 66949 -
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' '-‘extend» the' above-referen‘c’ed 'constriJctionv date Any such extensxons of time shall first be,
_approved by the Comrmssmn 8 Drrector of Ut1ht1es | | _
For pr?pt:ses .of the Infrastructure Investment category, “Unserved Area” shall be deﬁned

N as any area out31de of Qwest s current exchanoe boundanes not currently served or not.:' )
adequately served by any wireline telephone servrce provrder and other areas as determrned or_ :

: approved by the Comrmssron | “Underserved Area shall be deﬁned as any area w1thln Qwest s o
current exchan ae boundanes but outsrde the Base Rate Area wh:ch does not have Qwest w1relme-’ o

"“vtelephone facrhtles avallable SR _‘ | | _ | ) |

For purposes of “Underserved Areas Qwestwrll be requlred to 1nvest an 1ncremental s

‘ »amount over and above what 1t othermse would have mvested (the base amount) Qwest agrees o

'to provrde Staff wrth the 1nformat10n requlred to venfy that any of the proposed pI‘OJCCtS‘. )

- represent an mcremental amount over and above what 1t would have mvested otherwrse R

Qwest s current hne extensron and constructron taniff would contmue to apply 1o the - : o

development of 1nfrastructure for the purpose of expendmg the Voluntary Contnbutlons under : b

L thls agreement

S N DISCOUNT CREDITS

Qwest further agrees to issue a one-tlme credrt to Ehgrble CLECs equal to 10 percent of%

o -_.”.'the total amount of services purchased under 47 U s. c Sectlons 251 (b) and (c) (as deﬁned by R

L jjthe FCC for the relevant t1me pened) through theu" mterconnectlon agreements wrth Qwest or =

through Qwest s Statement of Generally Avarlable Terms and Condmons (“SGAT”) durmg me',i{-?;
 time penod from January 1 2001 through June 30, 2002 Ehgrble CLECs shall mclude all R |
- CLECs certlﬁcated and operatm«7 in the State of Anzona between January 1 2001 through Iune._' _ S

30 2002 wrth the exceptlon of the followmg carners and thelr afﬁhates Eschelon T elecom o

- Inc and McLeodUSA Tnc. Qwest shall issue such Drscount Credits to all Ehglble CLECs . .

o wrthm 180 days of the EffCCthC Date of the Comm:ssron s Dec1s1on approvma the Settlement e

s _Agreer_nent To obtam the Drscount Credrt an Ehgrble CLEC shall be reqmred to execute a__f'if_'.,-f_‘

66949
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release of any and all clarms of the CLEC and its afﬁhates subsrdlanes and parents against - SR

~Qwest ansrng out of any of the agreements acts or omassrons at issue 1n Docket Numbers RT-R

'. OOOOOF-OZ 027 l‘and T—OOOOOA 97- 0238 (subdocket) A | » |

v The amount of the ag gregate Drscount Credrts shall nerther exceed $8 910 000 00 nor be _

- :']ess than $8 100 OOO 00 If the aggregate Drscount Creths prov:ded to Ehgrble CLECs are less‘ . -

than $8, 100, 000 OO (Mmrmum Settlement Amount for purposes of this Paragraph 3) Qwest shall'

‘. contnbute a sum equal to the drfference (1 e., $8 100 OOO 00 less the calculated amount) as an ;‘ .
Ay addmonal contnbutron in the manner provrded under Paragraph 2 (V oluntary Contnbutrons) and”.,_ :

. Paragraph 6 (Addmonal Voluntary Contnbutlons) of this Agreement If the aggreoate Drscount*;_ -
ACredrts are greater than $8 910, 000 00 Qwest shall provrde the Drscount Credlts in the aggregate L ”

o amount Of 38, 910 OOO OO to al Ehgrble CLECS ratably G-e., each CLEC recerves that Portlon of

~ _v_the $8,910,000.00 equal to the percentage. of that CLEC’s claim for Discount Credrts o the total Tl

- -clarms of all CLECs for Drscount Cred:tts)

4 AccEssLmECREDrr"s..

Qwest further agrees to issue one—ttme credrts to Elrgrble CLECs at the rate of $2 00 per' - : . o

: month for each UNE»P hne or unbundled loop purchased by the CLEC from Qwest between Ju]y B

1 2001 through February 28 2002 less amounts brlled and collected by each Ehgrble CLEC RO

'_from Qwest for terrmnatmg 1ntraLATA toll on a monthly basrs dunng that same trmc pcnod.

g Eligible CLECs shall mclude all CLECs ceruﬁcated and operattng in the State of Anzona'fl T

"between July 1 2001 through February 28 2002 w1th the exceptlon of the followrncr camers and i

thelr afﬁhates Eschelon Telecom Inc and McLeodUSA Inc Qwest shall 1ssue these one—trme‘l_.iif'__]_ e a

E Access Llne Credrts to all Ehgrble CLECs wrthrn 180 days of the Effectrve Date of the - R

' _Comrmssron $ Decrsron approvmo ‘the Settlement Agreement To obtam the Access Lrne‘ S

o ::'Credlts an Ehgrble CLEC shall be requrred to execute a release of any and all clarrns of the SO

- CLEC and 1ts afﬁhates subsrdranes and parents agarnst Qwest ansmg out of any of the .
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'agreements acts or ormssrons at 1ssue in Docket Numbers RT—OOOOOF—OZ—OZ?I and T-__ g T

- 00000A-97-0238 (subdocket)

| s

L The total amount of the Access Lme Credrts shall nerther exceed $660 OOO OO nor be less 1 o j :,:.1 , |
| than $600 000 00 If the aggregate Access Lme Credats prov1ded to Eh grble CLECs are less than”' -

o k$600 000. 00 (Mmrmum Settlement Amount for purposes of thls Pax:agraph 4) Qwest shall“

: 'contnbute a sum’ equal to- the d1fference (.e., $6OO 000 00 less the calculated arnount) as an o

3 addmonal contnbutlon in the manner prov1ded under Paragraph 2 (V oluntary Contnbutlons) and_'»

Paragraph ° (Addmonaj VOluntary Contnbunons) of thrs Agreement lf the ag,,rcvate Access o L

Lrne Credrts 1ssued exceed $66O 000 00 Qwest shall provrde Access Lme Credrts in the

cregate amount of $66O OOO 000 to all Eh grble CLECs ratably (1 e., each CLEC recerves that.. »' i . . |
| portlon of the $660 OOO 00 equal o the percentage of that CLEC’s cla1m for Access Lme Credlts. L

.» ;to the total clarms of all CLECs for Access Lme Credlts)

v The followmg procedures shall apply in determrmng the amount of Access Lrne Credrts_j v
.. ":[', to be PIOVldCdby Qwest to CLECs o }’ | | ' .’ . o
e AL 5 Wrthrn 30 days of the Effectrve Date of the Comrmssron s Decrston Approvlng‘. '
e v."’the Settlement Agreement Qwest wrll mform each CLEC operatmg in Anzona .
'that purchased UNE—P or unbund]ed loops from Qwest from July 2001 through wl

:.February 2002 that it may be ehglble to recewe a per UNE—P or per unbundled e

s b;._.._',.-,.',:.rloop credxt for terrmnatma IntraLATA swrtched access to be offset by coll ecums—'{j.
: from Qwest for the CLEC’s term1nat1ng swrtched access Qwest s nonce Wlll:-_ff‘

e »'lnclude the procedures for CLECs to respondas Specrﬁc 4 below : . E “ v
¥ B ':Wlthm 60 days Of bcm" mfo‘mc‘i by Qwest of 1ts possrble e11g1b1hty, each CLECZ_I.‘- e x
8 i Wﬂl submrt to Qwest mformatton and documentatron supportmv the followmg g

o EEA The averaoe number of UNE-P hnes and unbundled 100ps leased by the o
‘ CLEC in serv1ce per month from July 2001 throuOh February 2002 SR
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; i 1_ "The amounté ‘the CLEC aotual]y collec‘ted ftom': -QWcst for' tcrxrtinatinO_' o
mtraLATA sthchcd access for the UNE—P hnes or unbundled loops in :1 |
s _ » scrv1cc for cach month from July 2001 throuvh February 2002 | 3
' C - thhm 60 days of the date Qwest receives . thc mfonnatxon sPcmﬁed m_f_} ' R
B V'Subparagraph B from the CLEC chst shall 1nform thc CLEC of the amount of -
o the credit 1t is due (thc $2 per line per month amounts less the offset calculatcd . B
L | based upon the above mfonnatlon) IR o |
.‘ Wlthm 30 days of thc date chst mforms thc CLEC of the amount of the ‘7
S crcdlt it 'is due, Qwest shall crcht to each CLEC that has cxccutcd a
) rclease of any and all clalms aoamst chst the amount that the CLEC 1is ..
‘ actual]y cnnt]ed to receive. o | | Lo
- D " _If a CLEC falls to rcasonably comp]y by not prov1d1ng Qwest w1th any of - the--i:vv' '
e ; mformatmn nccessary to dctenmne the’ appropnate amount of credlt thc CLEC =
E will not be cn‘utled to’ recclve crcdlts under this Paragraph Notw1thstandm° the‘_' - .
_ abovc 1f the mformatlon lS in the posscssmn of chst Qwest shall not rcqmrc_h B
3 the, CLEC to prov:de 1t agam in ordcr o rccmvc thc crcht If the. 1nfom1at10n is ;7 '

not avaﬂable to clthcr chst or the CLEC thc CLEC will rccewe the amount that o ,U:" R

V. 'v;‘:'fv.i__f_:_?:chst actual]y paJd Eschelon cach month whxch is $O 96 per hnc per month ’ ”‘. SR

e Any dJSputcs ansmg from th]s subpart shal] be subn:ntted to the Comm:ssmn Staff :

o for rcsolutton

Qwest furthcr agrecs to prov:de onc-nme cred.lts to- Ehglb]e CLECS agamst future;_“ |

i_f”purchases for each month Qwest dld not provxde accurate dmly usagc 1nformanon Thcse UNE . 0
4. »‘-;,:.'P crechts shall be made at thc ratc of $13 pcr month for each UNE~P hne purchascd by CLECs R >

- : through thcu mterconncct:on aarecments W1th chst or chst 5 SGAT from Novcmbcr I 2000 L

' DECISION NO. 66949
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N :throuah June 30 2001 and $16 per month for each UNE—P hne purchascd by CLECS through’
_'thelr 1ntcrconnect10n agrcements thh Qwest or through chst s SGAT from July 1, 2001 :
- through Fcbruary 28 2002 lcss the amounts actual]y b1lled by thcse CLECs to 1ntercxchangc; ”
“ » camers for sw1tchcd access on an aogrevate basm for such UNE-P lines dunno thcsc monthly SO
pcnods dmdcd by the avcragc number of UNE-P hncs in service for that month Ehglble s
| '7.:‘CLECs shall mcludc all CLECs ccmﬁcated and operauna 1n thc Statc of Anzona betwecn ' '
Novembcr 1 2000 throu,,h Pcbruary 28, 2002 ‘with the cxccpuon of thc followmo carncrs and, 2 |
il their afﬁhatcs Eschelon Te]ecom, Inc and MchodUSA Inc Qwest shall 1ssue the UNE P__ e
S - | Credits to Ehglble CLECs within 180 days of the Effccﬁve Date of thc Comxmsswn s DBCISIOD o .
e ‘aPProvmg this Scttlcment Agrecmcnt To obtam the UNE-P Credxts an Eli glblc CLEC shal] bc'.‘. - B
o j'.vrcquued to cxccute a releasc of any and a]l c1a1ms of the CLEC and 1ts afﬁhatcs submdaancs e
| :and parcnts agamst Qwest ansmg out of any of the agrccments acts 01' omlss1ons at 1ssue in |
_'Docket Numbcrs RT-OOOOOF-02-0271 and T—OOOOOA-97—0238 (subdockct) : ' o
L - The total amount of the UNE P Crcdlts shall nelthcr cxceed $550 000 00 nor be lcss than o l
e $500 ooo 00, If the aggrcoate UNEP Credits 1ssued to Ehglble CLECs are less than e
o ‘j $500 000: OO (Mlmmum Settlement Amount for purposcs of this Parag:raph 5) Qwest sha]l
. l'contnbutc a sum equal 0 the dxfference (i e., $500 OOO OO Iess the calculated amount) as an -

e B addmonal contnbutlon 1n thc manner prowded undcr Paragraph 2 (Voluntary Contnbutlons) and

T ;f- Pa.ragraph 6 (Addmonal Voluntary Contnbut:ons) of thlS Agrecment If the avgregate UNE P

- : crcdn excccds $550 000 00 chst shall provxdc UNE-P Creths in the. aggrcgatc amount °f;_'>,1_ :
v' $550 000 00 to all Ehgxb]e CLECs ratably (1 c cach CLEC recelves that Pomol} of theji |
_ , $550 000 00 cqual to thc perccntaoe of that CLEC’s clan:n for UNE-P Crcdlts to thc tota] c]alms .
ff_'iof all CLECs for UNE-P Credlts) - e o
L ;_» Thc followm g proccdu:cs shall app]y to dctermlmng the amount of UNE—P Crcdlts to bc'\ ';‘-1,j R
! prov1ded by Qwest to the CLECS | o L ] : L

10 -
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A Within 30 days of'th'e Effective Date of the Cofnmission’s Decisien approving B
. thls Settlement Agreement Qwest w1ll mform each CLEC operatmg in Anzona _. .
that leased UNE P from Qwest from November 2000 through February 2002 that - -‘
it may be el1g1ble fo recerve a per UNB—P CI‘Cth for each month Qwest de not. '1 )
’ prov:de accurate dat]y usage information, to be offset by actual btlhngs to e
S mterexchange carners (“IXCS”) for sw:tched access. Qwest s nottce W1ll mclude » L
 the procedures for CLECs to respond as specrﬁed below L o _ L
B B .: Within 60 days of bemg mformed by Qwest of its. poss:ble ehglblhty, each CLEC - o S
- will subnut to Qwest 1nformauon and documentauon supportmc7 the followmg :
] _ 1 ‘A.‘ . :The months from November of 2000 to. Pebruary, 2002 that the CLEC ﬁ_ )
L ;beheves it de not receive accurate da11y usage mformatxon from Qwest | A
- '--.5~il;‘.‘ - :The reasons t.hat the CLEC beheves that the darly usage 1nformat10n was: S
| _'._maccurate _' e E | : | o
m The average number of UNE-P lines leased by the CLEC in serv1ce for "’ L
':.'feach such month that 1t beheves it d1d not recetve accurate datly usage
R .mformatlon e
C v | -AThe aggregate amount the CLEC actually bllled mterexchange carriers for._‘” K

el sthched access ongmated and terrmnated through such UNE—P hnes forz-' St

each month m wluch the CLEC beheves Qwest s darly usage lnfOImanon ,:"J'
‘ iwas maccurate ' ’ e BN

- C V:FW1thm 60 days of the date Qwest recexves the mformatton spec1ﬁed m : T

s SUbPafagTaph B from the CLEC Qwest shall 1nform the CLEC of the amount of S
L _-the crecht 1t is due (the $13 or $16 per hne per month amounts less the offset_ ” -
- calculated based upon the above 1nf01matxon) or the reasons that Qwest beheves; -

= -1_ that the DUF ﬁles that it provrded to the CLEC were accurate

E .nﬁ-gnnwﬁv{: nA:A 66949
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| 1 . -'Wrthm 30 days of the date Qwest mforms the CLEC of the amount of thes___ o
e credrt 1t is due Qwest shall creth to each CLEC. that has executed a
ST release of any and all clarms agamst Qwest the amount that the CLEC 1s_..,f'
| 'g.actually entitled to recerve after adJustmg for any offsets attnbutable to the:» | :
o '...CLEC or o Sl | | i
L n - ’, : If Qwest has 1nformed the CLECS that 1t beheves that the DUF ﬁles were
| accurate the CLEC shall have 30 days 1o respond to Qwest Qwest shal] L
then have the burden of provmg that the DUF ﬁles were accurate ) |
| D ?': : If a CLEC fa.tls to reasonably comply by not prowdmo Qwest W1th any of the_ -
e mformahon necessary to. determme the appropnate amount of credlt the CLEC' |
3 ""wrll not be entitled to recelve credrts under thrs Paragraph Notw1thstand1ng the v':’:' C
above if. the mformatlon isin the possessron of Qwest Qwest shall not requlre
E the CLEC to’ provrde it agam in order to recelve the crecht Any dlsputes ansmg - s L

s from this subpart shall be submrtted to the Commxssron Staff for resolutlon o R

6 jmmdm VOLuN"_rARY CONTRIBUTIONS.‘"' :
Qwest agrees that 1f the credats issued under Paragraphs 3 throuvh 5 above are less than

- ;__--the respectxve Mrmmum Settlement Amounts requtred under these same Paragraphs of thlS TR

i Agreement Qwest shall make an addxtmna] voluntary contnbutron in the manner prov:ded under -

" ”Paragraphs 2 and 3 throuvh 5 above and thrs Paragraph 6 m an amount equal to the remarmngf.»-f C

o reSpectlve Mlmmum Settlement Amounts for the Drscount Access L1ne and UNE—P cred1ts pot.

1ssued to satrsfy the terms of th1s Agreement Qwest may deduct amounts attnbutable to Eh g]ble o

»:'CLECs that do not execute a release of any and all clalms aoamst Qwest frorn the amount of

o Drscount Credrts Access Line Credlts and/or UNB P Credrts owed under thrs Agreement for a'.”_""v_i_ S -
Apenod of one year from the Effecttve Date of the Comrmssxon Decmon approvmg the Settlement : '

S Agreement. At the exprratlon of one year from the Effectrve Date of the Comrmssmn Demsmnv“,

AEcIsion MO 66949
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approvmg thxs Settlement Agreement Qwest shall make addmonal Voluntary Contnbutrons m o

C Vthe manner ‘provided under Paragraphs 2 and 3 throubh 5 above in amounts equal to the '-

| IS

- remalmno respectrve Mmrmum Settlement Amounts for the Dlscount Access L1ne and UNE P B

B Crechts not 1ssued to satrsfy the terms of thrs Agreement Qwest may also deduct any amounts'ﬂf_,,: ‘

- vdue under Paragraphs 3 throucrh 5 of thts Agreement for any mchvrdual CLEC whlch brmgs a.

* claim W1thm ‘one year from the Effectrve Date of the Commrssxon Decrsron approvmg the B

. Settlement Agreement agamst Qwest ansmcr out of the agreements acts or onnssrons at 1ssue in. .

‘ Docket Numbers RT—OOOOOF-02-0271 and T-OOOOOA 97—0238 (subdocket) Qwest shall make

- the addmonal contnbutmns requtred under thrs paragraph no later than 90 days from the e

- : subrmssxon of its’ final wntten report requrred in Paragraph 7 followmo . :

A ;REPQRT ‘oN CREDIT'S_. o
Wrthm 240 days from the Effectrve Date of the Commssron s Dec1310n approvlng thls L
Settlement Agreement, Qwest shall subm1t a wntten report to Staff demonstratmg that 1t has : _

B 1ssued the Dlscount Credxts Access Llne Cred.tts and UNE P Credlts in the manner prov:ded in .

’ ;_Paragraphs 3 through 5 above Qwest shall provrde any addmona] reasonable 1nformat10n as, g

. may be requested by the Staff in- determrmng that such credlts were 1ssued in a proper and tunely L

- '_: ‘_manncr CLEC spec1ﬁc 1nformat10n shall be subrmtted as conﬁdennal mformanon If not all . :';;; :

" CLECs have executed a release of any and all clanns aoatnst Qwest Qwest shall submtt a ﬁnal

o wntten report 60 days after the one-year penod specrﬁed m paragraph 6 above has exprred

8 RETENTION OF INDEPE-NDENT. MQNTT_OR,; Rs

Wrthm 90 days of the Effectlve Date of the Comnussmn s Decrston approvmg th]s':f“_': : RN
7. Settlement Agreement, Qwest agrees to retam and thereafter pay for an 1ndependent thtrd_p aﬁy o
:morutor, selected by the D1rector of the Commrssron 5 Ut:htres varsron w1th mput from Qwest | o

to conduct an annual review of the Qwest Wholesale Agreement Rev1ew Comlmttee for a penod,'j' L

13
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Vof three years from the Effectrve Datc of the Comnnssron s Decision approvmt7 the Settlement

= S : Agreement The scope of the annua] 1ndependent revrew shaH be determmed by the Staff w1th

v "mput from Qwesst. and mterested parttes The Momtor must be able to demonstrate that he or__ _ i
E she can offer an 1ndependent oplmon that no CODﬂlCtS of interest wrll result from his ‘or her;_-,A._v' A'
8 selectron and that he or she has not testlﬁed m a docket in Anzona 1nvolvmg Qwest in the pastﬁ-%‘ TI

L :‘three years Qwest may termrnate its retentlon of the Momtor pnor to the end of the three year'.x -

o penod on]y upon the wntten consent of the Dlrector of the Commrssmn 8 Utthttes DlVlSIOIl

9 ‘COM?LLANCE‘YTRAH\I:B\I‘G.* o

Qwest agrees to- conttnue its Comphance Tra:mng Program for exxsttng and nev:J‘vl;" :l
" | "employees in the Local Network Servrces Wholesale Markets Product Management Pubhc‘»_:fl_‘.,.'.v .
.POhcy , and Law D CP artments for a minimum penod Of three ycars from the Effecttve Date of the;" -
S ',iCommlssron s Decxsron approvmg the Settlement Agreement The COmphancc Tralmng : ,'
Program is an 1nterna1 web—based tralmng program on comphance wrth Sectron 252(e) of thc S

i Ad

o OPT-INFOR E’L’IGIBLE CLECS;Z

Any CLEC currently certrﬁcated and operattng m Anzona may opt—rn to the Top- SR

onetary provrstons relatmg to Sectxon 251(b) and (c) servrces of any abreement hsted on Table::"_i::*,;

o 1 of the pre-ﬁled Dtrect Testrmony of Marta KaHeberg in Docket No R'r-ooooomz-ozn In S

o __ exercrsmo opt—m however, the CLEC must sattsfy the cntena under Sectton 252(1) rnc]udmo;»f, o

j‘;ibut not lumted to assum:ng any and all related terms in the agreement 1t chooses R |
| If a drspute between Qwest and the CLEC arises reoardmg the ehgzbrhty of the CLEC to}, AR
o | opt-tn to certam prows;ons of any agreement Qwest and/or the CLEC may Submrt a rcquest for | : By
_ 1‘»'_-,;,--‘: : a Commrssron deterrmnat]on in Phase II of Docket No RT-OOOOOF-02-0271 (Qwest s C
8 Comphance with Sectton 252(e) of the Federa] Act) G L

.j:,.'
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11, WITHDRAWAL‘OFFEDERAL APPEAL

Qwests'further agrees to voluntanlyvmove 1o dtsmlss w1th preJudlce 1ts appeal of the "
, Comm1ssron s Oprmon and Order 1ssued on June 12, 2002 Dec151on No 64922 in Invesngatwn ]
o -Into Qwest Corporanon y Complzance wzth Certaln Wholesale Pncmg Requtrements for e
'b.Unbundled Network Elements and Resale Dtscounts Phase I, ACC Docket No T—OOOOOA-OO- o
0194 that 1t ﬁled in the Umted States Dlstnct Court for the Dtstnct of Anzona (Case No CIV :
__'_:: 02- 1626 (PHX—SRB) captloned Qwest Corporatlon v. Anzona Corporanon Commtsslon et al
. _,i.(“the Appeal”) wrthm 30 days of- the Effectrve Date of the Commlssmn 8 Demsaon approvmu the A B L
L A .Settlement Agreement ' : : ) . _ | » | | L |
o A Untll 1ts ﬁllng for dlsmrssal is made w1th the Court Qwest agrees to seek whatever S
. '_ ?extenswns of t1me are necessary and to 1nf0rm the Court that a settlement has been entered mto
| w1th the Comxmssmn that would result in dlsrmssal of the Appeal The Staff agrees to support
B _;Qwest s motron to dtsrmss the Appeal and any extensmns of ttme whrch Qwest requests e
Each party to the Appeal however wrll be reqmred to bear 1ts own attorneys fees and

e ':costs 1ncurred therem

12 RE’I‘ENTION OF CONSULTANT FOR IMPLEMENTATION OF WHOLESALE
- RATES. )

._.-'_“Qwest further agrees that thhm 90 days of the EffCCUVC Date of the Commxssmn SA',i

Decrsmn aPProvmg this Settlement Agreement Qwest shall retam and thereafter Pa}' for an -
L . '.-‘}.mdependent thrrd-Part)' consultant selected by the D1rector of Utﬂmes wrth mPut frqm Qwest ) o ,
Qwest 5 obhgatmn to pay the btllmgs of the thrrd pany consultant shall be hmlted to a total:v
o : :.-Z':';ﬁ.‘llpayment of no more than $ 150 OOO The scoPe of the Consultant 8 work shall be detenmned b)’ B S

the Commrssron Staff w1th mput from Qwest and 1nterested part:es The Consu]tant shall.._. _?7_;".:71
| ; prov1de 1ndependent assessments to the Comnusslon and 1ts Staff of 1mprovements made to -

v automate Qwest 5 wholesale rate 1mplementauon processes ’Ihe Consultant shall prowde'
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reconunendatJons on further process changes ‘with the goa] of mechamzrng of Qwest s wholesa]e_‘
1mplementat10n processes to the extent technologlcally and economrcally feas1b]e Qwest o
o - '?:agrees to m‘e::t.wrth Staff to chscuss the economrc and practrcal feasrblhty of tmplementmg the' _
o frecommendat:ons contamed in such reports Qwest shal] retam the Consultant for a penod of - o o
three years from the Effectwe Date of the Comrmssron s Decrslon approvmg thrs Settlementl .:

. _:.Agreement but may terrmnate Jts retentlon of the consultant pnor to. the end of the three year_ o

: penod only upon the wntten consent of the Drrector of the Comrmsswn H Uuhtres Dnnsron

Rt f 'COST.'DOCKET GOVERNANCE TEAM;' |

, Qwest agree‘s to contmue 1ts Cost Docket Govemance Team for a penod of three yearsi
5 ; lfrom the Effectlve Date of the Commrssron s Order approvmg tbe Settlement Agreement. The
o Cost Docket Governance Team is a team compnsed of executrve level personnel from»fj_’»' e
__'orgamzanons w1thm Qwest with, pnmary mvo]vement and responsrblhty for wholesale cost -
;ydocket 1mp1ementat10n in Anzona Those orgamzat:ons mclude Wholesale Product
| -;7'-;A-H>‘Management WholesaJe Servrce Dehvery, and Pubhc Pohcy The purpose of the team is tof -
'prov1de both an overslght role and to serve as an escalat\on pomt for 1ssues or obstacles that may:

- arise during the 1mplementat10n process Qwest may dlSSOIVC the OSC Govemance Team before Lo

f,:_tthe end of the three year penod only wrth the Du'ector of Unhtres wntten consent

S NOTIFICATION OF WHOLESALE RATE CHANGES TO COMMISSION AND
oo GaEs |

i

_; Qwest further agrees to provrde prompt wntten nottﬁcatmn to 1ts wholesale customers m fh-"'

o Anzona of changes in therr wholesale rates upon the occurrence of any of the followmo events .
~(a) the 1ssuance of a ﬁnal Commsswn Decmon changmo wholesale rates wluch contams-vf_'.‘:’.. e

) :,'-,updated wholesale rate sheets and (b) the appearance of the new . Commrssron-approved...-:-_._"5

| vwholesale rates on customer b]lls Qwest shall promptly prowde mformatron to the Comrmssmn "'

16 S :
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and Staff concerning the status and t1me frames for 1mplementatron of future changes in |
wholesalerates . | ' 4 | '_ , ' | A
| ch‘s"i“’s’héﬁ meet and confer w1th Staff one year from the Effectlve Date of the‘ )
.'-vCovmmrssron 3 Decrsron approvmg the Settlement Agreement concermng " (a) the status of e o
" Qwest wholesale rate 1mplementat10n in Anzona (b) current 1ndustry expectatrons relatlve to o

wholesa]e rate 1mplementat10n, and (c) Qwest busmess practlces relatrve to wholesale rate e

e 1mp1ementat10n and the negottatlon of 1nterconnect10n agreements w1th other Anzona carners

T ,WHQLESALE RATE MLEMENTAHONQ |

Qwest shall ﬁle 1ts 1mt1al comphance ﬁhng 1nclud1ng a numenc pnce list wrt}un fourteen L
- (14) days of a recommended oplmon and order If Qwest determmes that addrtronal t1me 1s.j-"__ L
“ ‘mecessary. . to comp]ete the ﬁhng based on good cause such as the absence of essentral S e
- 1nformat10n in the recommended oplmon and order to permlt numenc wholesale rates to be "f‘: :
rcalculamd ora n°°d to restructure the apphcable cost model Qwest shall apply © the o
2 _'_‘commrssmn for an extensron of tlme to- make the comphance ﬁhng Qwest shall ]mplcmem -
‘-:.';prospecttvely all ordered wholesale rates w1th1n 60 days from the effectwe date of the ﬁnal e
"_Comrmssmn Decrsron approvmg rates’ and semng forth the numenc wholesale rates to be-';--

'_'_maplemented Qwest w111 use 1ts best efforts to determme the numenc rates resultmg frorn the .

i 'Com:tmssron f modtﬁcatrons to the recommended oprmon and order m a trmely fashron for‘};:_

- ,_imclusmn in a ﬁnal Commrssmn Decrsron approvmg new wholesale rates and settmg forth ST e

numenc wholesale rate changes Wlthln 60 days from the effectwe date of the ﬁnali.'z; EEO
T "{Commlssron Dec1sxon approvmg new wholesale rates and settmg forth new numenc who]esale : "'_' ;??:'

rates to be 1mplemented Qwest shall perfonn all neeessary back brlllng back to the effectrvcl; T

V vdate of the Comm]ssron s Order settmg forth the new numenc rates Qwest may petltlon the o .

o Comnussmn for addmonal tune to nnplement these rates m the event there are mrcumstances RS
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o beyond Qwest 5. control that necessrtate addmonal time for unplementatron and the Commrssron SR

' shall not wrthhold approval of such request upon good cause shown .

L, S el M

16 Fn;mG oF SETTLEMENTAGREEMENTS’. f_ o
Commencmg on the Effectrve Date. of the Commrssron S Decrslon approvmg thc_ o

Settlement Agreement Qwest shall docket, wrtth ten days of executron wrth the Commrssron- E

-any settlement agreements reached 1n Commrssxon dockets of general apphcatron On Decembcr o o

e _ “ "31 2003 and for three yea.rs from the Effectrve Date of the Cornmrssron s Order approvmg thev

'Settlement Agreement Qwest shall submrt to Staff a wntten statement attestmg to the fact that o
Qwest elther has not reached any settlement agreements 1n Commrssron dockets of general- L

S apphcanon for. the apphcable year or has docketecl such settlement agreements wrth the”'d

S vCommrssron

v mcmemE

- The ‘SEffectrve Date” as used 1n this- Agreement shall mean the date by whrch the
: Commlssron 'S Order approvmg ﬂ'llS Settlement Agreement becomes ﬁnal by the exprratron of the- o
o ’penods set forth m A R. S Sectron 40-253 for the ﬁhng and consrderatron of an apphcanon forﬁ.

) t'reheann 8.

Issuance of the Comrmssron s Decrsron Approvrnv thrs Settlement Ag‘cclnqnt sh a]l s

g :constrtute full and ﬁnal resolutron of the thrgauon and the Decrsron sha.ll 1nclude an ordcr}_--.v';‘f.‘ SR

o .,.;tenmnauno and closing Phase Iof Docket No. RT—OOOOOF-02-0271 (Qwest 5 Comphance wuh]f'. R

o '?f?secuon 252(¢) of the Federal Ach; Docket No. T-OOOOOA-97-0238 en Subdocket) @wests L0

 Iterference vith the 271 Reg‘ﬂawfy Process) and Docket No. T-OlOSlB-02-0871 (OSC.J':- e

o ,’Regardm g Qwest s Farlure to Implement Wholesale Rates m a Trmely Manner)

 BECISION NO. 66949
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o9 COMMISSiON APPROVAL AND SEVERABILIT Y.
Each provrsron of thrs Agreement isin consrderatlon and suppon of all other provrsrons o L
| and express]y conthloned upon acceptance and approval by the Comessmn wrthout change

» '-'Unless the Partles 1o thrs Ac,reement otherwrse agree m the event that the Comm:ssron does not:' o

I »Aaccept and approve this A‘,reement accordmg to its terms then it shall be deemed wrthdrawn by

e the Partres and the Partles shall bc frec to Pursue therr respeCtrve posmons 1n the Lrtlgatton' 1 R

wrthout preJudlce .
o 20. : ’iCOh/]PRONHSE; e

Thrs Agreement represents the Partxes mutual desrre to compromrse and sett]e a]l ‘47, ERT

'vdJsputed clanns at 1ssue in the ngatlon in a manner consrstent w1th the pubhc 1nterest and. S -

. ‘based uPon the pIC-ﬁled testrmony and exhrbrts and the ewdenhary record developed in the B T

. vf:v-results of thrs Agreement

. thrgatton Thxs Agreement represents a compromrse of the posrtlons of the Partles Acceptance K '. - , .
’ of thrs Agreement is wrthout preJudlce to any posmon taken by any party in the ngatlon and |
none of the: prowsrons may be referred to, crted or rehed upon by any other party m any fashlon EERS
as precedent ‘or otherwrse in. any proceedmo before this Comrmssron or any other revulatory"_;’:t .

- awency or before any court of Iaw for any purpose except m furtherance of the purposes and:" =

21.*7;"PRIVHJE? 2 'GEE AND AtCONFDD‘ ENTI A L' 'com 'JNI" CATIONS

All negouatrons relatmg to or leadmo to thrs Agreement are pnvrleged and coﬁﬁdentral R
. and no party is bound by any posmon asserted 1n negotJanons except to the extent express]y V

o stated in thrs Agreement As such eVJdence of conduct or statements made 1n the course of ; o
:_negotratlon of thxs Agreernent are not adrmssrble as evrdence in any proceedmg before thc’_,v‘:"”

o ".,,_Commrssron any other regu]atory acency or any court
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2. COMPLETE AGREEMENT. '

Thrs Agreement represents the complete agreement of the Partres There are no"_ R

:f- ‘understandmgs or cornmrtments other than those specrﬁcally set forth herem The PartJes

) acknowledge that thrs Agreement resolves all issues - that were raJsed in the Lrtroatron and is. a"’: -

' complete and total settlement between the Partres .

e 3. SUPPORTAND DEFEND

| Each Srgnatory Party w111 support and defend thrs Agreement and any order entered by et

S ) the. Commrssron approvmg this Agreement before the Commrssron or other regulatory agency 01_1 e

o - before any court 1n whrch 1t may be at issue.

L 24 APPEALS AND CHANGE OF LAW

The Partres beheve that thrs Settlement Agreement is in the pubhc 1nterest and lawful o
S 'Nothlng herern shall be construed as prohrbmng Qwest from obtalmng a refund of the Cashl o

Av Payment from the State Treasury made pursuant to Paragraph 1 of the Settlement Agreement or . { L

R r_-from condltromng the tender of the’ Cash Payment to the State Treasury upon the nght to a.l' S

B - ‘refund, 1f the court of the hrohest Junsdrctton to whrch the matter is appealed should ulttmately:fj . -

: ﬁnd 1n a ﬁnal nonappealable order that the Settlement Agreement 1s unlawful or that the .

'Commrssron Decrsron approvmg the Settlement Agreement 1s reversed IfA such condmoné'lf_’l

o precludes the acceptance of the Cash Payment by the State Treasury then the Cash Payment__v'{ j,{, .

: 'under Paragraph l of thrs Settlement Agreement shall be placed in an 1nterest—beanng escrow ' '.

- ‘account at a ﬁnancra] 1nst1tutron that is mutually agreed to by Staff and QWﬁst 1f no appeal ofli___-f.' = ’f
v _the Commrssron Decrsron approvmg the Settlernent Agreement is ﬁled or 1f the Court Ultlmately R

enters a ﬁnal nonappealable order ﬁndrno the Settlement Agreement 18 lawful or the!‘v“ B

20 66949
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Commrssron Decision approvmg the Settlement Agreement 1s afﬁrmed the prmclpal an d nterest
contamed in the escrow account shall be pard to the State Treasury wrthout further condmon If : :f o

| :_..the court of the hrghest _]UﬂSdlCthl’l to whrch the matter 1s appealed ultrmately ﬁnds in 2 ﬁnal .

- 5{_ ‘nonappealable order that the Settlement Agreement is unlawful or the Comrmssron Decrsron

: approvrng the Settlement Agreement is reversed the pnncrpal and 1nterest contarned in- the T

S :escrow account shall. be returned to Qwest It is further understood that 1f the court of the h’gheSt |

e Junsdrctton to whrch the matter is appealed should ulnmately ﬁnd ina final nonappea]able order : |

N that the Settlement Agreement is unlawful or the Commrssron Decrsron approvrng the Settlement R

- Agreement 1s reversed Qwest will have no further oblrgatron to make any remmmng Voluntary R

- Contnbutrons pursuant to Paragraph 2 of the Settlement Agreement If a 'court-of lower orsl" e

Ce 'v-mtermedaate Junsdrctron enters an order ﬁnd;tng the Settlement Agreement is unlawful or that the - U

EE Comrmssmn s Decrsron approvmg the Settlement Agreement shall be reversed Qwest s7 T

: | obhgatrons pursuant to Paragraphs 1 and 2 wrll be suspended until the entry of a ﬁnal

o nonappealable order of a hrgher court ﬁndmg the Settlement Agreement is lawful or that the e o

B Comrmssron Decrsron approvmg the Settlement Agreement is afﬁrmed The Staff shall not o

- oppose Qwest obtatmng from the State Treasury a refund of the Cash Payment or Qwest'_' o

s .condrtronrng the payment of the Cash Payment to the State Treasury on the 51 ght to a refund al] g

S 'as set forth in thrs Paragraph 24 Except as specrfically provrded in thrs Paragraph 24 Qwest

L shall not otherwrse place condrtrons on the payment of the Cash Payment 10 the State Treasury

L ln the event that the State Treasury does not accept Qwest s condrtronal tender of the Cash

R 66949
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Payment chst agrees to negohate in good faJth wnh thc State Trcasury in.an cffort to reach
mutually—acccptablc condmons for tcnder of the Cash Payment pnor fo. placmg the Cash" v |

| Paymem in an cscrow account pursuant to thrs Paragraph

 DATED this 2% dayof “SJ/ i, 2003.

| ARIZONA CORPORATION COMMISSION. -

o2 66949
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~ DOCKET NO. T-00000A-97-0238, etal.

' No..

- 3.

Company Description ‘ ' o
| 1. | Eschelon  (formerly | Confidential/Trade. Secret Stlpulatlon Wlth Us WEST o
| |ATD. _ | dated 2/28/00 - n 1
2. Escﬁ'lon o | Trial Agreement with Qwest dated 7/21/00 L T
- | Eschelon - | Confidential Purchase Agreement w1th Qwest dated, SR

11/15/00

14. | Eschelon -| Confidential Amendment ‘to Conﬁdentlal/Trade Secret, S 4
| o Stipulation with Qwest dated 11/15/00 - : '

5. Eschelon - Escalation Procedures Latter from Qwest dated 11/1 5/00 1o

16. | Eschelon Daily Usage Information Letter from Qwest dated |

I 111/15/00 - »

T

-1 7. | Eschelon Feature Letter for Qwest dated ll/l 5/00 |
18 .Eschelon ' -} Confidential Billing Settlement Agreement w1th Qwest
propoeemeem o o dated 11/15/00 0 T LR i
9. Eschelon ' | Status of Switched Access Mmute Reportmg Letter ﬁ'om' R
1 1 | Qwest dated 11/15/00
'1'10. | Eschelon | Implementation Plan with Qwest dated 7/31/01 SRS BRIt
McLeod - Confidential Settlement Document Wlth US WEST dated " ’
- | 4/25/00 R
12, .McLeod' | Confidential Billing Settlement Agreement w1th Qwest, o
S | | dated 9/29/00 | e e
13, chLeodf | Amendment to Confidential B1llmg Settlement Agreement R

| with Qwest dated 10/26/00

14

McLeo_d’A v-

Volume Discount Agreement w1th Qwest dated on or

| around 10/26/00

[15.

[MeLeod

Purchase agreement with Qwest Commumcatlons Corp.

| and its subsidiaries- (“Qwest”) (McLeod buys from QWcst) o

dated 10/26/00.

e

Mcleod

| Purchase Agreement with Qwest Commumcatlons Corp. | . .-.' S
| and “its- subsidiaries (“Qwest”) (“Qwest buys from L
- | McLeod) dated 10/26/00

: Electnc Lightwave

Confidential Settlement Agreement and Release w1th US R
"WEST dated 6/16/99 - v v

'ElecuicLightwave'

- | Confidential Settlement Agreement and Release w1th US e
~'| WEST dated 12/30/99 . ’

ST

Electncnghtwave I{-__;

Amendment No. 1 to Conﬂdentlal Blllmg Settlement’ IR L

Agreement and release with US WEST dated 6/21/00

ElectricLi ghtwave |

Binding Letter Agreement with Qwest dated 7/19/01

ST FTHE

Allegiance

| Internetwork Calling Name Delivery Serv1ce Agreement e DL

with US WEST dated 3/23/00°

7

Allegiance -

-Directory A551stance Agreement Wllh US WEST dated RS

6129/00

EXHBITB
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Settlement Agreement and- Release wrth Qwest dated

f‘ : . 27. . V

23. -| Global Crossing
1 : 9/18/00 - .
24. | GST Confidential Billing Dispute Settlement Agreement and o
S R | Release with US WEST dated 1/7/00 - = - g
'25. | Paging Network | Confidential Billing Statement Agreement wrth Qwest‘
N o | dated 4/23/01
. |26. | SBC&NAS . . | Confidential Consent to A331gnment & Collocatxon.--_ el
SR R | Change of Respons1b1hty Agreement w1th Qwest dated sl
S 6/1/01° '
Worldcom - Confidential Bllhng Settlement Agreement w1th Qwest
Sl | dated 12/17/00 .
128. [X0 (formerly | Confidential Billing Settlement Agreement wrth US '
’ . WEST dated 5/12/00 - oo

Nextlink)

EXHBITB
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~ CONFIDENTIAL A) IACHMENI A ""XZKEI‘ NO T—OOOOOA—97 0238 et al
GLOBAL SETTLEMENT: AGREEMENT ’ o
,DOCKET NOS. RT-00000F-02-0271; T-00000A-97-0238; T-01051B—02-0871
APRIL 14, 2004 -

Customoer Name . Totsal _ » )

Allagiance o ) ) - o : .
Adelphla : ' : -
Amival Communications ) .
ATAT - " 4,487,861
AZ Dial Tone ] . 647,121
Broadwing Carrler '
Cabie Plus
{Cable & Wireless
Caprock
Compass Telecammunications - :
- [CommSouth ’ . 132,371) - co T
Covad N 5 386,303] . - .
Cox . : - ‘ 291,891 o
DPi Telaconnect . o o
~ |DSL.net -

_|Econophone ’ L
ELI . - : , 126667} - .-
Emest Telcom
- [Excel .
EZ Talk Communilcations
. |Fibemet Telecom - |
- {Integra . , ' o 42,957
" Jlonex - :

‘|Jato : - . EE
. |Level 3 . ’ ) 100,000
" “'IMountain Telecommunications (MT1) - 251,043}
" .|National Brands :
New Vecior .
- |New Edge 8,872
- |Nenh County Communlcatlons '
. INTS Communicalions Inc. e C. : . : .
One Cafl . -
o - ] . _ o CAPEE
PacWest
Pagemart
- |Phones For All
" |Popp
PT1 . . o o =
RegalTe!ephoneCompany N , Dl eES T T e T
~[sBC_
: §gmsense
"~ *|Smaoke Signal Communicalions
SNET ' E o ‘ : o
- {Sprint - 2445271)
_ |Startec Giobal Comm. Corp -} : : —— N
- |Steriing International S N : S A
w - [TCAST Comrnumcabon ' - 1
i |Tess : 72,739 .
. |Time Wamer - N . 100,000{ . .
" {Touch 1 Communications - : 1
" [TransAmerican Tsisphone inc R : L T )
" :|Verizon : LT
"|Waestel
“.. {Wilfiams .
WorldxChange Corp -
X0 ' 203,013
Xspedius - 52,607
Z-Tel } : :
- L,L‘.‘.‘,”"' S N ey

» s
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-RELEASE

KNOW ALL PERSON BY THESE PRESENTS:

WHEREAS, on or about April 30, 2004, the Arizona Corporation Commission
(“Commission”) entered an Order with respect to dockets then pending before the
Commission, specifically Docket No. RT-00000F-02-0271 (the “252(e) Unified
- Agreements; Docket No. T-00000A-97-0238 (the “271 Subdocket”) and T-01051B-02-
0871. These dockets shall be collectively referred to in this Release as the “Litigation.”

WHEREAS, as a result of that Order, certain competitive local exchange carriers
certificated by the Commission to provide local exchange services in Arizona, who
purchased interconnection services or unbundled network elements under Section 251(b)
or (c) of the Act from Qwest Corporation (“Qwest”) may be entitled to receive CLEC
Payments under the terms of the Order in exchange for the execution of this Release.

WHEREAS, AT&T Communications of the Mountain States, Inc., on its own
behalf and on behalf of its corporate parents, affiliates, subsidiaries, and agents, desires to

receive the benefits contained therein, including execution of this Release, as referenced
in the Order. '

1. In consideration for the payment of CLEC Payments under the Order, the receipt
and sufficiency of which are hereby acknowledged, AT&T Communications of the
Mountain States, Inc., on its own behalf and on behalf of its corporate parents, affiliates,
subsidiaries, and agents, releases any and all claims, causes of action, rights, liabilities,
complaints before or to a regulatory or governmental body, suits, requests for remedies or
damages, and obligations of every nature, kind or description whatsoever regardless of
what legal theory based, and regardless of whether grounded in common law, statute,
administrative rule or regulation, tariff, contract, tort, equity or otherwise, including, but
not limited to, claims or causes of action for fraud, misrepresentation, discrimination,
‘violation of any law of the State of Arizona, violation of any tariff, breach of contract, the
violation of federal statutes, rules or regulations, which AT&T Communications of the
Mountain States, Inc. had, has, may hereafier have, or which any other person had, has,
or may hereafter have through AT&T Communications of the Mountain States, Inc.
based in whole or in part upon any agreement, act or omission of Qwest that is the subject
of the Litigation including but not limited to Qwest’s failure to file agreements with the
Commission for review pursuant to Section 252 of the Telecommunications Act of 1996.
This Release is limited to claims arising from the actions of Qwest that are the subject of
the Litigation and that relate to (1) services purchased by AT&T Communications of the
Mountain States, Inc. from Qwest in the State of Arizona pursuant to Sections 251(b) or
(c) of the Telecommunications Act of 1996, and (b) all other intrastate
telecommunications services purchased by AT&T Communications of the Mountain
States, Inc. from Qwest, including but not limited to intrastate switched access and
intrastate private line services, in the State of Arizona. This Release does not release any
claims or causes of action AT&T Communications of the Mountain States, Inc. may have



by reason of any purchases of interstate telecommunication services by AT&T
Communications of the Mountain States, Inc. or by any other purchaser of interstate
telecommunication services.

2. This Release reflects a fully binding and complete settlement between Qwest and

AT&T Communications of the Mountain States, Inc., on its own behalf and on behalf of

its corporate parents, afﬁhates subsidiaries, and agents, pertaining to the L1t1gat1on
-referenced above.

3. This Release shall be construed, interpreted, and enforced in accordance with the
laws of the State of Arizona.

4. This Release represents Qwest’s and AT&T Communications of the Mountain
States, Inc.’s, on its own behalf and on behalf of its corporate parents, affiliates,
subsidiaries, and agents, mutual desire to compromise and settle all disputed intrastate
claims at issue in the Litigation in a manner consistent with the public interest and based
upon the pre-filed testimony and exhibits and the evidentiary record developed in the
Litigation. This Release represents a compromise of the positions of Qwest’s and AT&T
Communications of the Mountain States, Inc.’s, on its own behalf and on behalf of its
corporate parents, affiliates, subsidiaries, and agents. Acceptance of this Release is
without prejudice to any position taken by any party in the Litigation and none of the
provisions of this Release may be referred to, cited or relied upon by any other party in
any fashion as precedent or otherwise in any proceeding before this Commission or any
other regulatory agency or before any court of law for any purpose except in furtherance
of the purposes and results of this Release.

6. The provisions of this Release may not be waived, altered, or amended, in whole
or in part, without the written consent of Qwest and AT&T Communications of the
Mountain States, Inc..

7. -The terms of this Release are contractual and not mere recitals, and no
representations have been made which are not contained herein.

8. This Release constitutes the full and complete understanding of .QWest and AT&T
Communications of the Mountam States, Inc. and supersedes any pnor understandmgs or
agreements, whether oral or in writing.

9. In the event that any term, COVenant, or provision of this Release shall be held by
a court of competent jurisdiction or any regulatory or governmental body including the
Commission to be invalid. or against public policy, the remaining provisions of this
Release shall remain in full force and effect so long as AT&T Communications of the
Mountain States, Inc. receives and is allowed to retain the CLEC payments as described
‘in the Order and Qwest is released from liability to AT&T Communications of the

Mountain States, Inc. as described in Paragraph 1 of this Release.



10. Qwest and AT&T Communications of the Mountain States, Inc. hereby represent
to each other that they have reviewed and understand this Release, and that neither Qwest
nor AT&T Communications of the Mountain States, Inc. shall deny the validity of this
Release on the grounds that they did not understand the nature and consequences of this
Release or did not have the advice of counsel. R

1. AT&T Communications of the Mountain States, Inc. represents that it has the
authority to act on behalf of its corporate parents, affiliates, subsidiaries, and agents to
release all claims stated herein and to execute this Release. -

12. AT&T Communications of the Mountain States, Inc. and its corporate parents,
affiliates, subsidiaries, and agents represent that they have not transferred the right to
enforce any claims stated herein to any other person or entity.

13.  This Release may be executed in coﬁnterparts, each of which shall be deemed an
original but all of which shall constitute one and the same instrument..

DATED this___ day of | ,

AT&T COMMUNICATIONS OF THE MOUNTA]N STATES, INC,, on its own behalf
and on behalf of its corporate parents, affiliates, subsidiaries and agents

BY:

AND

- QWEST CORPORATION

‘BY:



ATTACHMENT
I



Customer Name Total

Allegiance 443,250
Adelphia 36,348
Arrival Communications 967
AT&T 4,487,881
AZ Dial Tone 647,121
Broadwing Carrier 45,346
Cable Plus 10,592
Cable & Wireless 67,066
Caprock 33,861
Compass Telecommunications 14,843
CommSouth 132,371
Covad 386,303
Cox . 291,891
DPI Teleconnect 42,733
DSL.net 4,190
Econophone 4,641
EL! 126,667
Ernest Telcom 23,240
Excel 402,547
EZ Talk Communications 46,089
Fibernet Telecom 718
Integra 42,957
lonex 65
Jato 640
Level 3 100,000
Mountain Telecommunications (MTI) 251,043
National Brands 2,248
New Vector 142
New Edge 9,872
North County Communications 1,266
NTS Communications Inc. 51,280
One Call 3,194
|Other 136,110
PacWest 100,000
Pagemart 8
“IPhones For All 13,974
Popp 11,633
PT1 1,578
Prism 2,511
{Regal Telephone Company 10,834
SBC 100,000
Servisense 125
Simcom 59,165
Smoke Signal Communications 24,459
SNET 12,220
Sprint 2,445,271
Startec Global Comm. Corp. - IXC 297
Sterling !nternational 13,735
Talk America 22,431
TCAST Communication 1,750
Tess 72,739




Time Warner 100,000
Touch 1 Communications 2,946
TransAmerican Telephone Inc 1,139
TSI 1,158
Verizon 434,717
Westel 39,842
Williams 41,787
WorldxChange Corp 15,670
X0 203,013
Xspedius 100,000

Z-Tel

12,548




