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In the matter of: DOCKET NO. S-03465A-02-0000

VICTOR MONROE STOCKBRIDGE

[CRD # 1233627] and G. IRENE

STOCKBRIDGE (husband and wife)

‘ RESPONDENTS’ MOTION TO STAY
61 Rufous Lane AND/OR TO EXTEND THE INDEFINITE
Sedona, Arizona 86336-7177 CONTINUANCE
Respondents.
PRELIMINARY STATEMENT

Respondents Victor Monroe and G. Irene Stockbridge (“Stockbridge”), by and through
their attorneys, respectfully submit this motion for a temporary stay of all proceedings against
them in this matter pending resolution of the parallel civil proceedings (Civil Case No.
CV2003-019069; Jean Ruffin Lilly, as Trustee of the Susan N. Coleman Revocable Trust v. The
American Foundation for Charitable Support, Inc., et al. in the Maricopa County Superior Court,
the “Civil Case”) and the arbitration pending before the NASD Dispute Resolution, Inc.,
Arbitration No. 03-05612 (the “NASD Arbitration”) (collectively the “Parallel Proceedings”).

The basis for this motion is that the above-referenced Parallel Proceedings involve the
same factual issues alleged in the Notice of Opportunity for Hearing filed by the Securities
Division of the Arizona Corporation Commission (the “Division”). As a result, Stockbridge
cannot defend this action without incurring substantial prejudice and substantial cost. In addition,
staying this administrative proceeding will conserve judicial resources, increase the possibility for

settlement, and will not prejudice the Division. Therefore, Stockbridge respectfully requests that
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this proceeding be stayed pending resolution of the Parallel Proceedings, or until further order of
the Hearing Officer.

BACKGROUND

A year and a half ago, on December 30, 2002, the Division filed its Notice of Opportunity
for Hearing. The Stockbridge Answer was filed on January 31, 2003. On February 4, 2003, a
pre-hearing conference was held and a hearing date of May 12, 2003 was scheduled.
Unfortunately, Division counsel became ill. On April 14, 2003, a Stipulated Motion to Continue
was filed as a result of that illness. On April 17, 2003, an indefinite continuance was granted at the
Division’s request. |

The Civil Case was initiated on or about October 6, 2003. The Amended Complaint was
filed on January 12, 2004. A Motion to Dismiss, or in the Alternative, Motion to Stay was filed on
February 17, 2004. However, the Plaintiffs’ claims in that action against Stockbridge, and the
other securities industry Defendants, are subject to arbitration.! On May 7, 2004, the Plaintiffs and
the remaining securities Defendants reached a joint stipulation that the Civil Case be stayed as to
them. The Plaintiffs intend to continue prosecuting their claims against The American Foundation
for Charitable Support, Inc. (the “Foundation”) and the Schaubs in the Civil Case. On June 1,
2004, the Court approved the Stipulation to Stay the Civil Case as to the securities Defendants,
including Stockbridge.

In addition, the Court ordered that the Foundation could not use any of the proceeds

contained in the Plaintiffs’ Foundation’s accounts without first receiving the Court’s permission to

! The civil case names SunAmerica Securities, Inc., Stockbridge’s broker-dealer, Smith Financial Services, Inc. and
Laverne Smith, Stockbridge’s supervisor, as Defendants. The Division has not filed proceedings against SunAmerica
Securities, Inc. and Laverne Smith although the Division has stated its intent to do so affer the Stockbridge proceeding
concludes. Stockbridge retired in March 2002. Ironically, the Division seeks to pursue a proceeding against a retired
individual while deferring proceedings against a currently licensed entity and representative.
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do so.

Along with the Civil Case, on November 20, 2003, the NASD Arbitration was filed against
Smith Financial Services, Inc. (“Smith Financial”), Laverne Smith and SunAmerica Securities,
Inc. (“SunAmerica”). Attached to that pleading was a copy of the Division’s Notice of
Opportunity for Hearing in this matter. On January 28, 2004, an Amended Statement of Claim
was filed naming Jean Ruffin Lilly as the new Trustee due to a recent death of Elizabeth Mooney.
A copy of the Division’s Notice was attached to that pleading. On April 13, 2004, a Second
Amended Statement of Claim was filed which named Stockbridge as a Respondent. A third copy
of the Division’s Notice was attached to that pleading. Stockbridge anticipates that the Claimants’
lawyers will continue to make much of the Division’s proceeding against Stockbridge in an
attempt to bolster their claims in the NASD Arbitration.

Stockbridge is no longer in the securities business. He is retired and has been for some
time. He does not have any clients. The Division’s pursuit of a hearing date serves no purpose as
to Stockbridge’s continuation in the securities business. Furthermore, the Division has taken
virtually no action in this matter for more than one year. There has been no prejudice to the
Division as a result of this delay, nor will there be any prejudice to the Division if the stay is
granted.

However, Stockbridge will be substantially prejudiced if forced to defend this proceeding

while defending the NASD Arbitration as well.
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ARGUMENT
A STAY OF THIS ADMINISTRATIVE PROCEEDING UNTIL
THE CONCLUSION OF THE PARALLEL PROCEEDINGS IS
NECESSARY TO PREVENT RESPONDENTS FROM BEING
SUBJECTED TO UNDUE PREJUDICE.

The Supreme Court has held that a court does have the inherent authority to stay a civil

case when the interests of justice so require. See Landis v. North American Co., 299 U.S. 248,

254-55 (1936); see also SEC v. Dresser Industries, 628 F.2d 1368, 1375 (D.C. Cir.), cert. denied,

449 U.S. 993 (1980). Many of the cases dealing with the stay of parallel proceedings arise where a
civil and criminal case are pending at the same time. These cases are instructive as to why this
administrative proceeding should be stayed.

The determination of whether to stay a civil proceeding pending a criminal action requires
the Court to consider the particular circumstances and balance the interests involved in the case.

Dresser Indus., 628 F.2d at 1375. Some of the factors the Court may consider in making such a

determination include:

(1) the extent to which the issues in the criminal case overlap with
those presented in the civil case; (2) the status of the case, including
whether the defendants have been indicted; (3) the private interests of
the plaintiffs in proceeding expeditiously weighed against the
prejudice to plaintiffs caused by the delay; (4) the private interests of
and burden on the defendants; (5) the interests of the courts; and (6)
the public interest.

Trustees of the Plumbers and Pipefitters National Pension Fund v. Transworld Mechanical, Inc.,

886 F.Supp. 1134, 1139 (S.D.N.Y. 1995) (citations omitted).

As outlined herein, good cause exists to stay this administrative proceeding. Likewise, the
factors considered routinely by courts deciding whether to stay a civil proceeding are instructive.
Some of the factors that courts have considered in determining whether to grant a stay are

prejudice to the movant, commonality of issues among the two proceedings, the court’s interests in
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judicial economy, and the public interest. See e.g.. Milton Pollack, Parallel Civil and Criminal

Proceedings, 129 F.R.D. 201, 203 (S.D.N.Y. 1990) (hereinafter “Parallel Proceedings™).

A. A Stay of this Administrative Proceeding is Appropriate Because the Issues
Significantly Overlap.

Several courts have held that as a threshold issue, the most important factor in determining
whether to grant a stay is the “degree to which the civil issues overlap with the criminal issues.”
Parallel Proceedings, 129 F.R.D. at 203.

In the instant case, as explained above, the Parallel Proceedings significantly overlap with
the allegations contained in the Notice of Opportunity for Hearing. In fact, the Notice has been
attached so far to three of the Claimant’s filings. Thus, this factor weighs in favor of granting a
stay to Respondents.

B. A Stay of this Administrative Proceeding is Necessary to Prevent Respondents
From Suffering Undue Prejudice.

Citing the Ninth Circuit decision in Keating v. Office of Thrift Supervision, 45 F.3d at

324-25, the Healthsouth Corp. court enumerated the same set of factors identified above by other

courts as relevant to the decision of whether to grant a stay, including “the interest of the plaintiff
in proceeding expeditiously with this litigation and the potential prejudice to the plaintiffs from
delay, the burden any particular aspect of the proceedings may impose on the defendant, the
efficient use of judicial resources, the interests of persons not parties to the civil litigation and the

interest of the public in the pending civil and criminal litigation.” Healthsouth Corp., 261 F.

Supp.2d at 1326 (citing Keating, 45 F.3d at 324-25).

Further, while the Healthsouth Corp. court found that the plaintiff SEC had an interest in an

expeditious resolution of the civil case, the court also found that the harm to the defendant greatly

outweighed the prejudice to the SEC. A similar harm confronts Stockbridge in this case and surely
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overshadows whatever interest the Division may have in resolution of this administrative
proceeding before the Parallel Proceedings conclude.

C. The Division Will Not Be Unduly Prejudiced by a Stay of the Administrative
Proceeding Against Respondents.

The Division will not be unduly prejudiced by a stay of these proceedings against
Respondents. In fact, a stay will more likely benefit the Division because the resolution of the
NASD Arbitration will sharpen the issues, preserve evidence, and may increase the possibility of
attaining a settlement.

The only foreseeable issue to the Division in the granting of a stay would be delay.
However, the Division’s interests in the resolution of this case pales in comparison to
Respondents’ interests. The fact that the Division has paused more than a year in seeking a pre-
hearing conference demonstrates the lack of prejudice likely to result to the Division. |

Furthermore, Stockbridge is no longer in the securities business. He has no clients, and
does not intend to obtain any.

Thus, the Division will not be unduly prejudiced by a delay. In fact, they are likely to
benefit from the discovery to be taken, and the enhanced possibility for settlement. Furthermore,
such a stay is warranted because of the risk of undue prejudice to Stockbridge, which overrides
any inconvenience to the Division that may result from a stay to these proceedings.

D. Judicial Economy Warrants a Stay in the Administrative Proceeding.

The concept of judicial economy is another factor which weighs in favor of granting a stay.
Courts, in fact, have held that the interests of judicial economy are best served by granting a stay in
a civil action where the civil and criminal proceedings substantially overlap because the
“resolution of the criminal case would moot, clarify, or otherwise affect various contentions in the

civil case.” United States v. Mellon Bank, NA, 545 F.2d 869, 873 (3rd Cir. 1976). This is also true
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here. No adverse impact will accrue to the Division or the public if this matter is stayed.
Furthermore, the likelihood of the necessity for a hearing will be greatly reduced if the matter is
stayed pending resolution of the NASD Arbitration.

It is obvious that the Hearing Division is over-worked and that hearings are difficult to
schedule. The scarce resources of the Commission’s Hearing Officers should not be used at this
time to pursue a proceeding against an individual who has been retired for over two years. This is
particularly true when matters pending in other forums provide an opportunity for the issues to be
litigated. The only remedies the Division seeks which could not be awarded in the other forums
are the order, administrative penalty and license revocation. Given Mr. Stockbridge is not in the
securities business, the issue of whether the Division is entitled to these remedies can wait. The
NASD Arbitration certainly provides an efficient vehicle to determine whether the Claimant is
entitled to any compensatory damages, i.e. restitution or rescission. There is no need for the
Division to substitute the Commission for the forum the Claimant has chosen to pursue any alleged
damages. The NASD Arbitration process is a well-established industry mechanism to adjudicate
monetary disputes. Mrs. Coleman signed an agreement requiring her to arbitrate any disputes.
That is why the Civil Action was stayed as to the securities Defendants and that is one of the
reasons why this proceeding should be stayed as well (Exhibit A).

Because the issues raised by this proceeding and the NASD Arbitration significantly
overlap, a stay of this matter would serve the interests of judicial economy.

E. A Stay of This Proceeding Will Not Harm the Public Interest.

A stay of this proceeding also would not cause any injury to the public interest. Courts
have held that a substantial danger to the public interest generally involves “a threat of immediate

and serious harm to the public at large” that can be protected by a civil proceeding. Brock v.




ROSHKA HEYMAN & DEWULF, PLC

ONE ARIZONA CENTER
400 EAST VAN BUREN - SUITE 800

PHOENIX, ARIZONA 85004
TELEPHONE NO 602-256-6100

FACSIMILE 602-256-6800

10
11
12
13
14
15
1o
17
18
19
20
21
22
23
24
25
26

27

Tolkow, 109 F.R.D. 116, 120 (E.D.N.Y. 1985). Courts have found such threats to the public
interest to include, for example, the Federal Drug Administration’s civil prosecution of a defendant

to protect consumers from misbranded drugs. United States v. Kordel, 397 U.S. 1, 11 (1970).

There is no suggestion here that any harm will accrue to the public interest if this matter is
stayed. As noted above, Stockbridge is no longer in the securities business. He is retired. Two
proceedings have been filed addressing the conduct at issue rhere. The public will suffer no harm if
this proceeding is stayed.

CONCLUSION

For the foregoing reasons, Stockbridge respectfully requests that the Hearing Officer enter
a Procedural Order: (1) staying all proceedings against Respondents Victor Monroe and G. Irene
Stockbridge in this administrative proceeding pending the resolution of the Parallel Proceedings or
extend the indefinite continuance the Division sought in April 2003 until further order by the
Hearing Officer; and (2) granting such further relief as is just and proper.

RESPECTFULLY SUBMITTED this 9th day of July, 2004.

ROSHKA HEYMAN & DeWULF, PLC

s

Paul J. Roshka, Jr., Esq.

James M. McGuire, Esq.

One Arizona Center

400 East Van Buren Street, Suite 800

Phoenix, Arizona 85004

Attorneys for Respondents
Victor Monroe Stockbridge and
G. Irene Stockbridge
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ORIGINAL and thirteen copies of the foregoing
hand-delivered this 9th day of July, 2004 to:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

COPY of the foregoing hand-delivered
this 9th day of July, 2004 to:

Marc E. Stern

Hearing Officer

Hearing Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Matthew Neubert, Esq.

Director of Securities

Securities Division

Arizona Corporation Commission

1300 West Washington Street, 3rd Floor
Phoenix, Arizona 85007

John Proper, Esq.

Securities Division

Arizona Corporation Commission

1300 West Washington Street, 3rd Floor
Phoenix, Arizona 85007

stockbridge.acc/pld/motion to stay.doc
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shere with, iemit to or atherwise pay Correspondent for its services from SAS commission and’or tees charged.

(A

B Mardn Losns, Tupderstand and sgree that miargin Iosas, i say, provided to-mé hirdugh SAS witl b ade by Correspoadent amd not SAS
aned it 1 owll comply with il requirements which Cortespondent may ifpose with respect o such loans.

so Restrivied Securities, Twill not buy ur sell any sezuritivs of a corporation of which [am an afflliste, or seli any restricted seerities eacept in

compliance with applicable laws and regulations.



