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Dear Judge Farmer:

This letter concerns the unavailability of certain portions of the rebuttal case of Arizona Public
Service Company (“APS” or “the Company”) filed with the Commission on March 30.

The APS rebuttal testimony includes extensive discussion and analysis regarding the results of
the Company’s pending Request for Proposals (“RFP”), which was the subject of a Motion in
December 2003 by the Arizona Competitive Power Alliance (the “Alliance”) and ruled upon in
the Commission’s January 8, 2004, Procedural Order.! The RFP is discussed on pages 30 to 40
of Mr. Wheeler’s rebuttal testimony, and an accompanying exhibit (Schedule SMW-2RB)
includes a list of those respondents to the RFP that offered an asset sale to APS or a long-term
power purchase agreement (“PPA”) backed by specific plants. Mr. Bhatti, in turn, performed a
“valuation” of the PWEC Assets based on his “analyses” of the actual bids in the RFP,? which
reached the conclusion that “the PPAs offered would be consistently and substantially more
costly to APS and its customers over their term than would an asset purchase and subsequent
rate-basing for an identical term of years.” (Wheeler, p. 39, lines 8-9)

The Alliance’s concern is that none of the data supporting these “analyses” performed by APS is
available to intervenors in this proceeding, including the Alliance. Schedule SMW-2RB and
Mr. Bhatti’s Schedules AB-6RB and AB-10RB were redacted, and Mr. Bhatti’s workpapers
supporting these two Schedules were excluded from the other workpapers. When the Alliance
requested that APS provide the unredacted versions, APS replied that the requested information
“was provided only to Staff’ due to the “confidentiality agreements that APS entered into with

! Motion to Revise the Procedural Schedule or, in the Alternative, to Bifurcate
Rate Case to Exclude Issues Regarding PWEC Assets, dated December 19, 2003.

2 Mr. Bhatti discusses his “valuation” study based on the RFP responses at pages o¢cyon
8-10 and 36-42 of his rebuttal testimony, and includes accompanying exhibits (Schedules ;. ;1. 05
AB-6RB and AB-10RB) and workpapers as supporting documentation for the statements ., (...,

and conclusions offered in his testimony. Hian
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the bidders in the RFP [which] do not permit disclosure of information to parties other than the
ACC.” (See e-mail dated April 2 from Jeff Guldner to Jamie Van Nostrand, included as
Attachment A.) The Alliance — as well as other intervenors — are thus faced with the situation
where APS is using the RFP results as the basis for strategic assertions in its rebuttal testimony
in this case while at the same time denying parties (other than Staff) access to the data necessary
to mount any challenge to APS’s testimony and conclusions regarding the RFP results.

According to the APS rebuttal testimony, making this data unavailable apparently was necessary
to preserve the integrity of the RFP process:

“To further preserve bidder confidentiality and to prevent those
participating in the RFP from gaining an advantage in that process
through their access in this proceeding to the Company’s specific
internal economic analysis of their own bids, Mr. Bhatti has
submitted portions of his Rebuttal Testimony under seal, and APS
has provided them to Staff and intervenors on a confidential and/or
redacted basis.” (Wheeler, p. 38, line 23 through page 39, line 2.)

In the Alliance’s view, however, the integrity of the RFP process can be preserved without
making the data unavailable. The Alliance has procedures in place that would allow outside
counsel and consultants for the Alliance — and NOT the Alliance’s Executive Director or its
members — to have access to the data for purposes of their participation in the rate proceedings.
The Alliance’s outside counsel and consultants have previously executed confidentiality
agreements with APS to that effect. (See e-mail from Alliance counsel Jamie Van Nostrand to
Jeff Guldner, included as Attachment A.) It is clear from APS’s response in Attachment A,
however, that the data will not be made available, notwithstanding these measures in place that
would “prevent those participating in the RFP from gaining an advantage.”

It is also apparent from APS’s response to the Alliance that all parties to this case — except for
Staff — will be denied access due to the terms of the confidentiality agreements which APS
propounded in the RFP process. Thus, parties (other than Staff) are left with no basis upon
which to challenge the assertions made by APS, no opportunity to evaluate the analyses or test
the underlying assumptions, and no ability to run any sort of competing analyses whatsoever, due
to the unavailability of data which only APS (and Staff) have in their possession. This is not the
fault of the other parties to this proceeding. It was APS that inserted the confidentiality
provisions into the RFP. While we do not object to the provisions, APS cannot now use the data
in this proceeding without providing the parties with an opportunity to see the data being used
against them.
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Pursuant to the Rate Case Procedural Order, the Alliance requests that this issue be addressed in
a procedural hearing. It is our understanding that a procedural conference has been set for

April 15 in response to Staff’s Motion to Amend Procedural Schedule. We request that this issue
be taken up at that conference. This goes beyond a basic discovery dispute such as is
contemplated in the Procedural Order.} Rather than failing to respond to a discovery request, a
party is denying access to key data underlying its case, and is thereby denying virtually all the
other parties an ability to participate effectively in this proceeding. If all parties cannot be given
access to the data necessary to evaluate the statements and conclusions in APS’s rebuttal
testimony, it is inappropriate for those statements and conclusions to be offered as evidence.

Thank you for your consideration.

Very truly yours,

IMVjif
cc: Al parties of Record

3 The Rate Case Procedural Order provides that “in the alternative to filing a written
motion to compel discovery, any party seeking resolution of a discovery dispute may
telephonically contact the Commission’s Hearing Division to request a date for a procedural
hearing to resolve the discovery dispute; that upon such a request, a procedural hearing will be
convened as soon as practicable; and that the party making such a request shall forthwith contact
all other parties to advise them of the hearing date and shall at the hearing provide a statement
confirming that all other parties were contacted.” (August 2003 Rate Case Procedural Order,

p.- 4.)
Portind3-1477207.1 0060678-00001



Original and 13 copies of the foregoing filed
this 8™ day of April, 2004 with:

Docket Control

Arizona Corporation Commission
1200 W. Washington St.
Phoenix, AZ 85007

Copy of the foregoing hand-delivered this
8™ day of April, 2004 to:

VIA HAND DELIVERY

Lyn Farmer

Chief Administrative Law Judge
Hearing Division

Arizona Corporation Commission
1200 W. Washington St. Room 104
Phoenix, AZ 85007

Copies of the foregoing mailed this
8™ day of April, 2004 to:

Thomas L. Mumaw

Karilee S. Ramaley
PINNACLE WEST
CAPITAL CORPORATION
P.O. Box 53999, MS 8695
Phoenix, Arizona 85072-3999

Jeffrey B. Guldner

Faraq Sanei

SNELL & WILMER

One Arizona Center

400 E. Van Buren Street

Phoenix, Arizona 85004-2202

Attorneys for Arizona Public Service Company

C. Webb Crockett

FENNEMORE CRAIG

3003 N. Central Avenue, Suite 2600
Phoenix, Arizona 85012

Attorneys for AECC and Phelps Dodge

Major Allen G. Erickson

AFCES A/ULT

139 Barnes Drive, Suite 1

Tyndall AFB, Florida 32403-5319
Attorney for FEA



Michael L. Kurtz

BOEHM, KURTZ & LOWRY
36 E. Seventh Street, Suite 2110
Cincinnati, Ohio 45202
Attorneys for Kroger Company

Scott Wakefield

RUCO -

1110 W. Washington St., Suite 220
Phoenix, Arizona 85007

Walter W. Meek

AUIA

2100 N. Central Ave., Suite 210
Phoenix, Arizona 85067

Nicholas J. Enoch
LUBIN & ENOCH

349 N. Fourth Avenue
Phoenix, Arizona 85003
Attorneys for IBEW

Bill Murphy

MURPHY CONSULTING

2422 E. Palo Verde Drive

Phoenix, Arizona 85016

Consultant for Arizona Cogeneration Assn.

Jay L. Shapiro

Patrick J. Black

FENNEMORE CRAIG

3003 N. Central Avenue, Suite 2600
Phoenix, Arizona 85012

Attorneys for Panda Gila River, L.P.

Robert W. Geake

ARIZONA WATER COMPANY
P.O. Box 29006

Phoenix, Arizona 85038-9006

Andrew W. Bettwy

Bridget A. Branigan

SOUTHWEST GAS CORPORATION
5241 Spring Mountain Road

Las Vegas, Nevada 89150

Timothy M. Hogan

ARIZONA CENTER FOR LAW

IN THE PUBLIC INTEREST

202 E. McDowell Rd., Suite 153

Phoenix, Arizona 85004

Attorneys for Western Resource Advocates



Paul R. Michaud

MARTINEZ & CURTIS, P.C.

2712 N. 7™ Street
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Energy Partners, LLC

Raymond S. Heyman

Laura Schoeler

ROSHKA, HEYMAN & DeWULF

400 E. Van Buren, Suite 800

Phoenix, Arizona 85004

Attorneys for UniSource Energy Services

Deborah R. Scott

UNISOURCE ENERGY SERVICES
One South Church Street, Suite 200
Tucson, Arizona 85702

Michael L. Kurtz
36 E. 7™ Street, Suite 2110
Cincinnati, Ohio 45202

J. William Moore
Attorney at Law

1144 E. Jefferson
Phoenix, Arizona 85034

Christopher Kempley, Chief Counsel
ARIZONA CORPORATION COMMISSION
1200 W. Washington Street

Phoenix, Arizona 85007

Ernest Johnson, Director of Utilities
ARIZONA CORPORATION COMMISSION
1200 W. Washington Street

Phoenix, Arizona 85007

Arizona Reporting Service, Inc.
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