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FENNEMORE CRAIG 
PROFESSIONAL CORPORATION 

PHOENIX 

IN THE MATTER OF THE APPLICATION 
OF NEW RIVER UTILITY COMPANY FOR 
AN EXTENSION OF ITS EXISTING 
CERTIFICATE OF CONVENIENCE AND 
NECESSITY FOR WATER SERVICE. 

FENNEMORE CRAIG 

DOCKETNO. W-01737A w-0 1 73 7A-04-0274 

APPLICATION FOR EXTENSION OF 
CERTIFICATE OF CONVENIENCE AND 
NECESSITY 

A Professional Corporation 
Jay L. Shapiro (No. 014650) 
Patrick J. Black (No. 017141) 
3003 North Central Avenue 
Suite 2600 

Arizona Corporation Commission 

Phoenix, Arizona 85012 
Telephone (602) 916-5000 

Attorneys for New River Utility Co 

BEFORE THE ARIZONA CORPORATION COMMISSION 

New River Utility Company, (“Applicant”), an Arizona public service corporation, hereby 

applies for an Order approving an extension of its existing Certificate of Convenience and 

Necessity (“CC&N”) for water service to include an area encompassing the project known as 

Arrowhead Ranch Office Park (“Development”). In support of this Application, Applicant states 

as follows: 

1. Applicant is a public service corporation engaged in providing water for public 

purposes within portions of Maricopa County, Arizona. Applicant was first granted its CC&N in 

Decision No. 33131 (May 24, 1961) and Decision No. 33354 (August 15, 1961), and currently 

serves approximately 2,575 water utility customers. The area served by Applicant contains both 

residential and commercial properties. 

2. Arrowhead Ranch Office Park, LLC, (“Developer”) has requested that Applicant 

extend water utility service to the Development. A copy of this request for service is attached 

hereto as Exhibit 1. The Development includes approximately 8.5 acres, which will consist of ten 

(10) office buildings, each with one (1) to eight (8) commercial tenants. A legal description for 

the area covered by this Application is attached hereto as Exhibit 2. 
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3. The Development is contiguous, i.e., touching, Applicant’s existing CC&N and 

Applicant has a water main down Deer Valley Road, immediately adjacent to the northern border 

of the Development. Consequently, Applicant asserts it is entitled to extend service to the 

Development pursuant to A.A.C. R14-2-402.C. and A.R.S. 0 40-285, which authorize extensions 

of utility service to contiguous property without an order of the Commission extending a CC&N. 

Developer has requested that Applicant extend service under its “run-along” rights as Applicant 

requires actual water utility service no later than September 15,2004. 

4. Developer, Applicant and Staff have met to discuss the extension of service by 

Applicant to the Development. Staff has suggested that Applicant seek an order extending its 

CC&N to include the Development, notwithstanding A.A.C. R14-2-402.C. and A.R.S. 3 40-285. 

All parties recognized the deadline impacting the Development and the Applicant and Developer 

intend to work diligently to assist Staff so that it may expeditiously process assess this 

Application. However, Applicant is not, by this Application or otherwise, waiving any right 

under A.A.C. R14-2-402.C. and A.R.S. 0 40-285 and expressly reserves such rights 

notwithstanding its request for an extension of its CC&N. 

5. Applicant’s management contact is Robert Fletcher, whose business address is 

7839 West Deer Valley Road, Peoria, Arizona 85382. The telephone number is (623) 561-1848. 

6. Applicant’s operator, certified by the Arizona Department of Environmental 

Quality, is Jack Muir (Jack Muir Enterprises, Inc.), whose business address is P.O. Box 629, 

Cascade, Idaho 8361 1. The local telephone number is (623) 849-3720. 

7. Applicant’s attorneys are Fennemore Craig, whose address is 3003 North Central 

Avenue, Suite 2600, Phoenix, Arizona 85012-291 3. The individual attorney responsible for this 

application is Jay L. Shapiro. Mr. Shapiro’s telephone number is (602) 916-5366. All Data 

Requests or other Requests for Information should be directed to Mr. Robert Fletcher, with 

a copy to Mr. Shapiro’s attention, on behalf of New River Utility Company. 

- 2 -  
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8. A Certificate o 

as Exhibit 3. 

Sood Standing for iew River Jtility Company is attachec hereto 

9. The newly acquired customers in the areas covered by the application will receive 

water service subject to Applicant's current rates and charges for utility service, which were 

approved in Decision No. 65 134 (August 22,2002). 

10. A service area map indicating Applicant's present water CC&N, and the area 

requested by this Application, is attached hereto as Exhibit 4. 

1 1. Applicant's balance sheet and profit and loss information for the 12-month period 

ending 2003 is attached hereto as Exhibit 5. 

12. A Master Water Design report is attached hereto as Exhibit 6. 

13. 

Exhibit 7. 

14. 

A copy of Applicant's most recent Annual Report (2003) is attached hereto as 

The estimated numbers of commercial customers to be served in each of the first 

five years of water utility service to the area covered by this Application are as follows: 

lSt Year: 
Yd Year: 6 
3rd Year: 6 
4th Year: 6 
5th Year: 6 

5 (Includes Meter for Irrigation purposes) 

15. Applicant's estimated annual operating revenue and operating expenses for each of 

the first five years of operation in the new area covered by this Application are as follows: 

Operating Revenue 

lSt Year - $2,250 
2nd Year - $7,130 
3rd Year - $9,709 
4th Year - $9,709 
5th Year - $9,709 

- 3 -  

Operating Expenses 

lSt Year - $3,160 
2nd Year - $7,619 
3rd Year - $8,918 
4th Year - $8,918 
5th Year - $8,918 
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16. Applicant’s total estimated cost to construct utility facilities to serve customers in 

the area covered by this Application is approximately $28,926 per service connection. The plant 

cost projections, including service meters, by year for the next five (5) years are as follows: 

Plant Cost Proiection 

lSt Year - $244,033 
2nd Year - $74,158 
3rd Year - 0- 
dth Year - 0- 
5th Year - 0- 

17. The water facilities needed to serve the area covered by this Application will be 

constructed as needed to provide service to customers, and shall consist of two phases. The 

starting and completion dates for the construction of facilities at the Development are 

approximately April 2004 and April 2005, respectively. 

18. The construction of the additional utility facilities needed to serve the area covered 

by this Application will be financed by Advances in Aid of Construction pursuant to the terms of 

any main extension agreement between Applicant and Developer. A copy of the water main 

extension agreement is attached hereto as Exhibit 8. 

19. Applicant currently has an Operating Agreement with the City of Peoria to provide 

water service in the area requested by this Application, and is attached hereto as Exhibit 9. 

20. The Arizona Department of Environmental Quality (“ADEQ”) will issued certain 

Approvals to Construct facilities to serve the requested extension area. These Approvals to 

Construct will be provided to the Commission once they are issued by ADEQ. 

21. Notice of this Application will be given by publication in a newspaper of general 

Proof of publication will be filed with the circulation as required by the Commission. 

Commission. 

22. Applicant maintains that this Application is in the public interest and should be 

granted. There is a present need for water service in order to foster orderly growth in Maricopa 

- 4 -  
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County and the City of Peoria in an area contiguous to Applicant’s existing CC&N. Applicant is 

in the best position to extend and provide water service to the Developments, and expansion of 

service will benefit Applicant’s existing customers by allowing the cost of providing water 

service to be spread over a larger customer base, as well as achieving greater economies of scale. 

23. To the best of its knowledge and belief, Applicant is currently in compliance with 

all regulatory requirements applicable to its provision of water utility service in Arizona, 

including all applicable orders, rules and regulations of the Commission. 

WHEREFORE, Applicant respectfully requests the following: 

A. That the Commission proceed to consider and act upon this Application as timely 

as possible and to schedule a hearing, if necessary, on this matter; 

B. That upon completion of said hearing that the Commission enter an Order 

approving the extension of New River Utility Company’s current Certificate of Convenience and 

Necessities to include the additional geographic areas requested by this Application as shown in 

Exhibit 4; 

C. That the Commission grant such other and further relief as may be appropriate 

under the circumstances herein. 

DATED this 9 day of April, 2004. 

FENNEMORE CRAIG, P.C. 

By: 

P&rick J. Black 
Attorneys for New River Utility Company 

ORIGINAL and 13 copies filed this gth day of April, 2004: 

Docket Control 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 

- 5 -  
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co Y delivered this gth day of Apr I, 2004: 

Jim Fisher, Executive Consultant 
Utilities Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 

COPY mailed this gth day of April, 2004: 

Marshall Reynolds 
Arrowhead Ranch Office Park, LLC 
2845 East Camelback Road, Suite 700 
Phoenix, Arizona 85016 

- 6 -  
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RENCOR DEVELOPMENT 
2821 E  ELB BACK Ram, SUITE 600 

602.224.4502 PHONE 

602.224.1371 FAX 

PIWENIX, AZ 85016 

WWW RENCORDFVELOPMENT COM 

March 3 1,2004 

New River Utility Company 
Attn: Robert Fletcher 
7839 W. Deer Valley Road 
Peoria, AZ 85385 

Re: Request for Service - Main Extension Agreement between 
New River Utility Company and Arrowhead Ranch Oflice 
Park, LLC dated March 15,2004 

Dear Mr. Fletcher 

Arrowhead Ranch Office Park, LLC (“Arrowhead”) hereby requests water utility service 
be extended to OUT property located at the southeast comer of Deer Valley Road and 78th 
Avenue, as legally described on Exhibit A hereto. Arrowhead has received its grading 
and drainage permit from the City of Peoria and Phase I of the project is under 
construction. 

Please,,extend service to our property at your earliest convenience. 

M shall C. Reynolds 
Pr ident t 
Cc: Jay Shapiro 
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Exhibit A 

That portion of the Northwest Quarter of the Northeast Quarter of Section 23, Township 4 North, Range 1 East of 
the Gila and Salt River Base and Meridian, Maricopa County, Arizona, described as follows: Commencing at the 
North quarter corner of said Section 23; 

Thence North 89 degrees 36 minutes 41 seconds East, along the North line of said Northeast Quarter, 665.89 feet to 
the Northwest corner of the Northeast Quarter of the Northwest Quarter of the Northeast Quarter of said Section 
23, and the point of beginning of the herein described parcel; 

Thence continuing North 89 degrees 36 minutes 41 seconds East, along said North line, 665.69 feet to the Northeast 
corner of the Northeast Quarter of the Northwest Quarter of the Northeast Quarter of said Section 23; 

Thence South 00 degrees 12 minutes 23 seconds West, 660.70 feet to the Southeast corner of the Northeast Quarter 
-oTthe Srthwest Quarter of the Northeast Quarter of said Section 23; 

Thence South 89 degrees 39 minutes 55 seconds West, 665.24 feet to the Southwest corner of the Northeast Quarter 
of the Northwest Quarter of the Northeast Quarter of said Section 23; 

- ,- 

Thence North 00 degrees 09 minutes 01 second East, 660.07 feet to the point of beginning; 

Except the West 25 feet; and 

Except the South 22 feet of the North 55 feet, thereof, as conveyed to Maricopa County, a political subdivision of 
the State of Arizona in Deeds recorded in Document No. 01-965229 and Document No. 01-966003 and Document 
NO. 01-965340; and 

Except beginning at the point of intersection of the East line of the West 25 feet, and the South line of the North 55 
feet, of the West half of the West half of the Northeast quarter of the Northwest quarter of the Northeast quarter of 
said Section 23; 

Thence Southerly, 30 feet, along said East line of the West 25 feet ; 

Thence in a Northeasterly direction to a point on said South line of the North 55 feet that is 30 feet Easterly from 
said point of intersection; 

Thence Westerly, 30 feet to said point of beginning, as conveyed to Maricopa County, a political subdivision of the 
State of Arizona by Deed recorded in Document No. 01-965229; and 

Except all coal, oil, gas and other mineral deposits as reserved in the Patents to said land recorded in Docket 1791, 
page 376, and Docket 1585, page 483. 
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lcompany name New River Utility Company I 
EXHIBIT 5 

ITOTAL OTHER INCOME (EXPENSE) 

INET INCOME / (LOSS) $ 210,555 

STATEMENT OF NET INCOME 

$ 138,660 

I- 

630 
635 p 

408.1 1 

I 

1419 1 
ITOTAL OPERATING EXPENSE I $ 741,918 I $ 1,087,676 

OPERATING INCOME I (LOSS) I $ 210,555 I $ 138,660 

OTHER INCOMElEXPENSE 
Interest Income 
Other Income 

426 10ther Expense I I 
427 llnterest Expense I 

$ (210,555) 



~~~~~~ ~~~ ~~ ~ ~~ 

ICOMPANY NAME New River UfilfiyCompany 

ASSETS 

CURRENT AND ACCRUED ASSETS 
Cash 
Working Funds 
Temporary Cash 
Customer Accounts Receivable 
Plant Materials and Supplies 
Materials & Supply Inventory 
Prepayments 
Miscellaneous Current & Accrued Assets 

TOTAL CURRENT AND ACCRUED ASSETS 

FIXED ASSETS 
Utility Plant 
Property Held for Future Use 

EXHIBIT 5 
BALANCE SHEET 

BALANCE AT 
BEGINNING OF 

YEAR 
$ 3,891 

31,760 

$ 35,651 

$ 4,754,796 

Acct. 
No. 

, 
ITOTAL FIXED ASSETS 

TOTAL ASSETS 

131 
134 
135 
141 
151 

$ 4,113,143 

$ 4,148,794 

151 
162 
174 

101 
103 
105 
108 
121 
122 

Construction Work in Progress I 
Accumulated Depreciation (641,653) 
Non-Utility Property I 
Accumulated Depreciation-NonUtility 

YEAR 
$ 156,720 I 
33.8211 

1 
4 4,798,999 

(864,194) 

E 3  4,229,346 



\COMPANY NAME New River Utility Company I 

Acct LIABILITIES 
No. 

CURRENT LIABILITIES 
231 Accounts Payable 
232 Notes Payable (Current Portion) 
234 NoteslAccounts Payable Associated companies 
235 Customer Deposits 
236 Accrued Taxes 

EXHIBIT 5 

BALANCE AT BALANCE AT 

YEAR YEAR 

$ 239,833 $ 301,923 

BEGINNING OF END OF 

$ 6,938 4,830 

BALANCE SHEET 

224 
LONG-TERM DEBT(0ver 12 months) 
Long-Term Notes and Bonds 

237 (Accrued Interest I I 
241 I Miscellaneous Current & Accrued Liabilities 

$ 3,320,397 

I  TOTAL CURRENT LIABILITIES I $  246,771 I $ 306,753 

$ 3,202,308 

272 
281 

251 IUnamortized Premium on Debt 
252 IAdvances in Aid of Construction 

Less: Amortization of Contributions - 
Accumulated Deferred Income Taxes 6,722 6,722 
TOTAL DEFERRED CREDITS $ 3,327,119 $ 3,209,030 

255 
271 

IAccumulated Deferred Investment Tax Credits 
!Contributions in Aid of Construction 

201 
21 1 
21 5 
21 8 

Common Stock Issues $ 100 $ 100 
Other Paid in Capital 978,819 978,819 
Retained Earnings (404,O 1 6) (265,356) 
Proprietory Capital (Sole Props. and Partnerships) 
TOTAL EQUITY $ 574 903 I !% 713 563 

I 

I - I 

I 
ITOTAL LIABILITIES 

I 
$ 3.573.890 I $ 3.515.783 

I I t I 

I CAPITAL ACCOUNTS I I 

I I 
I I 

I I 

ITOTAL LlABLlTlES AND EQUITY I $ 4,148,793 I $ 4,229,346 
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1.0 INTRODUCTION AND SCOPE OF WORK 

This report presents the results of a water system analysis by Landmark Engineering, Inc. (“LEI”) 
at the request of Rencor Development, L.L.C. (“client”) for the Arrowhead Ranch Office Park 
(“site”). The purpose of this analysis is to document that the current water system design will meet 
the City of Peoria water standards. 

1.1 Site Location 
The site is located in portions of Section 23 of Township 4 North, Range 1 East of the Gila and Salt 
River Base and Meridian, Maricopa County, Arizona. The site is in the City of Peoria, Arizona. 
The location of the site is shown on the site vicinity map included with this report as FIGURE 1. 
Arrowhead Ranch Office Park is bounded on the north by the Deer Valley Road, on the west by 
78* Avenue, on the east by 77* Avenue, and on the south by vacant land. 

1.2 Site Description 
The site is rectangular in shape and encompasses approximately 9.4 acres. The site currently 
consists predominantly of vacant land with sporadic growth of native desert vegetation, grasses, and 
weeds. General land use in the vicinity of the site is residential and commercial developments. 

1.3 Proposed Development 
The proposed development for this site is commercial office condos. Proposed access to the site is 
provided via 78& Avenue, 77‘h Avenue, and Deer Valley Road. 

1.4 Regulatory Jurisdiction 
The criteria used in the water analysis of the site was established using the guidelines as described in the 
following: 

9 City of Peoria Design Standards, 2001. 

> International Fire Code, 2003. 

Arrowhead Ranch Office Park 
Water Report - 1 -  

LEI Job No. 03089 
April 1,2004 
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2.0 PHYSICAL SETTING 

2.1 Topography 
The site is located in a featureless area of relatively uniform grade of the type consistent with alluvial 
areas. The site is not developed and remains vacant land with sporadic growth of native vegetation. A 
review of mapping and contours developed for the site (FIGURE 2) identified the elevation of the site to 
range from approximately 1281 feet in the northeast corner of the site to 1276 feet at the southwest corner 
of the site. The total elevation difference for the site is 5 feet across the site. The existing ground on the 
site slopes downward to the southwest at approximately .6 percent. 

Arrowhead Ranch Office Park 
Water Report - 3 -  

LEI Job No. 03089 
April 1,2004 
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3.0 WATER DISTRIBUTION SYSTEM 

3.1 Existing Water Distribution System 
Currently there is a 12-inch water main in Deer Valley Road. There is an 8-inch stub that connects to 
the 12-inch main that runs south down 78* Avenue. Roadrunner Fire Safety Equipment, Inc. performed 
a hydrant flow test for LEI on the hydrant at the southeast corner of Deer Valley and 78* Avenue. The 
test was preformed on 10/21/03 at 7:OO AM per the City of Peoria requirements. It was determined that 
the static pressure was at this point 62 psi. See APPENDIX A for hydrant flow test summary report and 
the email regarding the conversation with Howard Munding of the City of Peoria Fire Department. 

3.2 Proposed System 
The proposed water system consists of 6-inch and 8-inch ductile iron pipe. The first tie-in point will be 
connecting to the 8-inch stub that connects to the existing 12-inch main. The second tie-in point will be 
at the intersection of Deer Valley Road and 77* Avenue. At this point we will connect the proposed 8- 
inch water line to the existing 12-inch water line in Deer Valley Road. The site will be developed in two 
phases. The site has two loop systems; one is around phase one of the project and the other loop is 
around phases two of the system. It was requested by the City of Peoria to tie the 12-inch water line in 
78* Avenue into the Well Site No. 1 N.R.U.C. during the construction of phase two. See site utility 
plans for the pipe schematic. 

3 3  Fire Flow Requirements 
The City of Peoria has adopted the 2003 International Fire Code as the standard for fire flow and other 
fire safety regulations. Our building size requires our site to supply 2500 gpm for 2 hours at a residual 
pressure of 20 psi. The hydrant flow test preformed by Roadrunner Fire Safety Equipment, Inc. shows a 
flow of 2726 gpm at a residual pressure of 20 psi. Howard Munding recommends the sprinkler system 
be designed with a 20% to 30% residual fire flow (gpm) instead of the typical 10% (See APPENDIX 
A). 

Arrowhead Ranch Office Park 
Water Report - 5 -  

LEI Job No. 03089 
April 1,2004 



4.0 SUMMARY AND CONCLUSIONS 

1. 

2. 

3. 

Proposed development of the site consists of commercial office condos. 

The site will be developed in two phases. 

The tie in point for this site will be just south of the intersection of Deer Valley and 78* 
Avenue in 78fh Avenue. 

The 2003 International Fire Code requirements are met for fire flow. 4. 

Arrowhead Ranch Office Park 
Water Report - 6 -  

LEI Job No. 03089 
April 1,2004 



5.0 REFERENCES CITED REVIEWED 

1.  City of Peoria Design Standards, 2001. 

2. Design Standards Manual for Water and Wastewater, City of Phoenix Water Services 
Department, June 2003. 

3. International Fire Code, 2003. 

Arrowhead Ranch Office Park 
Water Report - 7 -  
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12/64/20_83 12: 13 6022794305 

Martin Umbemer 

From: KeVinGarey 
Sent: 
Ce: Natreen Mdb; Martin Umberger 
Subject: Nv: Arrwhead - Water P ressurelsuitding Design 

Friday, October 31,2003 956 AM 

G m t  newsf Let me know when you have the specs on the upgraded sprtnWer system and 1'1 have it priced by 
ourestimator. 

Marshall 

---origins( Mgsage---- 
From: Kevin Garey [ m a i I t o : K e v j ~ a r c h ~ . m l  
Sent: Tusciay, October 21,2003 9:24 AM 
To: 'Marshal Replds'; Bmd Krem 
CC: Jete p ( a a  M M  Smith; Ryan ReymIds; Cb& Bailey 
Subject: RE. Arrowfiead - Water PtessurejBuilding Design 

10M1103 - 9:OO am 

Marshall - This morning, I have spoken with Howard Munding - City of Peoda Fire Department. 

The result8 of this morning's fire hydrant flow test was 2700 gpm at 20 psi, with this pressure 8 Type V 
building 9400 SX could be conshrrded per IFC table B105.l(Mkimum Requ-red FiFe Flow Duration for 
Buildings). 

The water pressure can vary more that desired. It is Hawaid's recommendation that Um Building's fire 
sprhkkr System be designed with a 20% to 30% residual fire flow (gpm) instead of the typical 10% to 
aocount for periods of lower pressure. 

I will discuss 20% to 30% safety fador with a fire protectii designer 

Kevin 

----_-__-__ 

A. 

1 '  

1 

--Otiginiil Message--- 
Fmm: Marshall Reynolds [ m a i l t o : m a r s t t a a l l . ~ @ ~ ~ t , m ]  
Sent: Monday, octnber 20,2003 3:Ol PM 
To: Brad Krern; 'Kevin Garey' 
CC. 'Me P"; Mm Smith; Ryan R,eynolds; Chris Sa% 
Subject: Anadwad - Water PressWaUilding Design 

I spoke Howard Monding of the C i i  of Peoria Fire Oeparbnent today. Ehed on the most recent 
Water prassure test conducted for ths &or& parcel. we only have 2,OOO gpm of Row. if the test on 

11/13/2003 I 



I 
1 
I 
1 
1 
1 
I 
1 
I 
1 
8 
t 

12[f3$%%3 12: 13 6022794385 
PAGE 03 

Page 2 of2 
-. 
*. 

our line b m  mamirig is sknitar, Haward wiir onty al(0W a 6.000 SF buading using T’ 5 
building construction, with no d# for having a sprinlder spkm. We wiU haVe to C D n s h c t  a Type 
28 building to increase the size to 8,100 SF. what is Type 28 consbwth and haw will k impact 
my cost I’m signing an agreement on 8uiMmg A tcmm’ow so please respond as soon as possible. 
Thanks, 
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MAIN EXTENSION AGREEMENT 
(WATER SERVICE) 

THIS AGREEMENT is made this 15th day of March, 2004, by and between NEW 

RIVER UTILITY COMPANY, an Arizona public service corporation (“Utility”), and 

ARROWHEAD RANCH OFFICE PARK, LLC, an Arizona limited liability company, 

((‘Developer’’) for the purposes and consideration hereinafter set forth. 

RECITALS 

A. Developer is the owner of certain real property generally situated on the southeast 

corner of 78* Avenue and Deer Valley road in Peoria, Arizona, as more particularly described in 

Exhibit A attached hereto and incorporated herein by this reference (the “Property”). The 

Property contains approximately 8.5 acres. 

B. Developer has requested that water utility service be extended and provided to the 

Property by Utility in furtherance of Developer’s development plans. Developer intends to 

develop a commercial project known as Arrowhead Ranch Office Park (“Arrowhead Ranch”), 

which at full build-out will contain approximately thirty-six (36) condominium office units and 

related common areas. Developer is willing to construct and install transmission mains and/or 

other facilities, as necessary on-site for Utility to furnish service to Arrowhead Ranch. 

Developer is willing to convey title to these facilities following completion of construction. All 

amounts paid by Developer for such facilities will be treated as an Advance in Aid of 

Construction, as defined in Section 5, according to the terms and conditions set forth hereinafter. 

C. Utility is a public service corporation as defined in Article 15, Section 2, of the 

Arizona Constitution and, as such, is regulated by the Arizona Corporation Commission 

(“Commission”). Utility has been granted a Certificate of Convenience and Necessity 



(“CC&N”) by the Commission authorizing Utility to provide water utility service within its 

certificated service area. The Property is contiguous to the Utility’s CC&N, and service is to be 

extended pursuant to A.R.S. 8 40-281 and A.A.C. R14-2-402.C, as more fully described in 

Section 13. 

D. Utility has entered into a Utility Services Operating Agreement with the City of 

Peoria (“City”) that permits the Utility to use public streets and right-of-ways for utility service 

within any existing or future incorporated area of the City, a copy of which is attached hereto as 

Exhibit B. 

NOW, THEREFORE, in consideration of the following covenants and agreements, and 

other good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, the parties hereby agree as follows: 

AGREEMENTS 

1. Facilities Construction by Developer. 

a. Construction of Facilities: Right of Inspection. Subject to Sections 2 

through 4 below, Developer shall construct and install, or shall cause to be constructed and 

installed, at its sole expense, all on-site transmission and collection mains and pipelines, fittings, 

service lines and/or all other related items required to extend utility service to each lot or 

building within the Property, as more particularly described in Exhibit C and Exhibit D attached 

hereto and incorporated herein by this reference (the “Facilities”). Developer agrees that the 

size, design, type and quality of materials used to construct the Facilities, as well as the location 

of the Facilities upon and under the ground, shall be approved by Utility prior to the 

commencement of construction and that the Facilities shall be designed and constructed in 

accordance with all applicable standards of Utility, the Arizona Department of Environmental 

2 



Quality (“ADEQ”), the Commission and any other governmental agencies exercising jurisdiction 

over the design and construction of water utility systems. All plans and specifications shall be 

submitted to the Utility for approval prior to submission to the regulatory agencies. The Utility 

shall have thirty (30) business days within which to revise or approve the plans. If the Utility 

does not provide comments within that thirty-day period, the plans and specifications will be 

deemed approved by the Utility. In addition, the Utility shall have the right to require oversizing 

of facilities installed by the Developer as Utility determines are necessary for orderly growth 

within its service area, provided that the Utility pays for the proportionate costs of such 

oversizing. The Utility shall also have the right to require certain configurations that meet 

prudent utility practice and general industry practice, to participate in design review and design 

verification activities, pre- and post-construction inspection requirements, commissioning 

requirements, test and trials (design validation), and to prescribe certain equipment over other 

equipment. However, the Utility cannot require changes to the configuration, design or 

equipment after approval of the plans and specifications. 

b. Corrective Action. Utility shall have the right to inspect and test the 

Facilities at reasonable times during the course of construction as necessary to ensure 

conformance with the approved plans and specifications. If, at any time before the final 

acceptance by Utility of the Facilities, any construction, materials or workmanship are found to 

be defective or deficient in any way, or the Facilities fail to conform to the plans and 

specifications, then Utility may reject such defective or deficient construction, materials and/or 

workmanship and require Developer to fully pay for all necessary corrective construction efforts 

(“Corrective Action”). Utility reserves the right to withhold approval and to forbid connection of 

any defective portion of the Facilities to Utility’s system unless and until the Facilities have been 

3 



constructed in accordance with plans and specifications and all applicable regulatory 

requirements. Further, Developer shall promptly undertake any Corrective Action required to 

remedy such defects and deficiencies in construction, materials and workmanship upon receipt of 

notice by Utility. The foregoing notwithstanding, Utility shall not unreasonably withhold or 

delay inspection, testing or acceptance of the Facilities. 

2. Transfer of Ownership; As-Built Plans; Warranty. 

a. Transfer. Upon proper completion, testing and final inspection of the 

Facilities by Utility, Utility shall issue a written notice of acceptance to Developer. Immediately 

thereafter, Developer shall convey to Utility, via a bill of sale in a form satisfactory to Utility, the 

Facilities together with any permanent easements and/or rights-of-way that are not subject to the 

Agreement between Utility and the City, and required pursuant to Section 4 below. All facilities 

so transferred shall thereafter become and remain the sole property and responsibility of Utility 

subject to the terms of any warranty provisions. 

b. As-Built Plans. At the time of transfer, Developer shall also provide to 

Utility three (3) sets of “as-built” drawings and specifications showing evidence of the 

appropriate ADEQ, County and other regulatory agency approvals for the Facilities, certified and 

sealed by Developer’s engineers to be true and correct, in a form acceptable to the Utility. 

c. Warranty. Developer warrants that upon completion the Facilities will be 

free from all defects and deficiencies in construction, materials and workmanship for a period of 

two years from the date of Utility’s acceptance. During the warranty period, Developer agrees to 

promptly undertake any Corrective Action required to remedy such defects and deficiencies upon 

notice by Utility. Upon Utility’s acceptance of the Facilities, as provided in Section 2.a of this 

Agreement, Utility shall be deemed to have accepted the Facilities in “as is” and “as- 

4 



constructed” condition, subject only to the two-year warranty period concerning defects and 

deficiencies in construction, materials and workmanship. 

3. Reimbursement for Inspection Costs, Overhead and Other Expenses of Utility. 

Developer shall reimburse Utility for Utility’s reasonable fees, costs and expenses incurred in 

connection with its review of the engineering plans and specifications for the Facilities, and 

inspection and testing of the Facilities during and after their construction, and other fees, costs 

and expenses reasonably and necessarily incurred by Utility with respect to preparation of this 

Agreement, as well as other necessary administrative, engineering or legal services (collectively, 

“Administrative Costs”). In the ordinary course of business, but no less often than quarterly, 

Utility shall provide Developer invoices supporting such Administrative Costs. Payment shall be 

made by Developer on or before the fifteenth (15*) day of the calendar month following the 

month in which Utility’s statement is received. Utility hereby acknowledges its receipt of 

$7,500.00 from Developer as a deposit, which shall be applied as a credit against Administrative 

Costs incurred by Utility hereunder. 

4. Public Streets and Rights-of-Way; Easements; Spacing of Mains. At the time of 

transfer of ownership of any Facilities, as provided in Section 2 above, Developer shall provide 

Utility with evidence satisfactory to Utility, that all Facilities are located within dedicated streets 

and/or public rights-of-way as set forth in Utility’s Agreement with the City. In the event that 

any of the Facilities are not located within dedicated streets and/or public rights-of-way, then, at 

the time of transfer of ownership of such Facilities, Developer shall grant to Utility, or shall 

cause to be granted to Utility, easements and/or rights-of-way, free from all liens and security 

interests thereon, and in a form that is satisfactory to Utility, over, under, and across any real 

property, within or outside the Property, as necessary to operate, maintain and repair the 

5 



Facilities. Unless otherwise mutually agreed upon in writing, such easements andor rights-of- 

way shall be free of physical encroachments, encumbrances or obstacles, and shall have a 

minimum width of twelve (12) feet and the mains and service lines shall be separated by a 

reasonable distance from other utility lines and facilities to prevent damage or conflicts in the 

event of repairs or maintenance. 

5.  Advances in Aid of Construction. 

a. Determination of Amount of Developer Advances. The actual cost of 

constructing and installing the Facilities described in Section 1 above, and all amounts paid by 

Developer pursuant to Section 1 above, shall constitute an Advance in Aid of Construction and 

shall be refundable to Developer in accordance with Section 5.b of this Agreement. Developer 

shall provide Utility with a written statement setting forth in detail Developer’s actual costs of 

construction within twenty (20) business days following receipt of Utility’s notice of acceptance 

of the Facilities, together with copies of all invoices, bills, statements and other documentation 

evidencing the cost of construction. The cost of any Corrective Action, the cost of curing any 

defects arising during the warranty period, as provided for herein, and the cost of any 

unreasonable overtime incurred in the construction of the Facilities shall not be included in the 

actual cost of constructing and installing the Facilities, and shall not be subject to refund by 

Utility hereunder. 

b. Refunds of Advances to Developer. Utility shall refund annually to 

Developer an amount equal to ten percent (1 0%) of the gross annual operating revenues, which is 

all revenue collected from bona fide customers exclusive of any taxes or pass-through costs by 

Utility, from the sale of water utility services to bona fide customers of Utility within the 

Property. Such refunds shall be paid by Utility on or before August 3 1 of each calendar year for 

6 



the preceding July 1 to June 30 period, commencing in the calendar year immediately following 

the year in which Utility acquires title to the Facilities and continuing thereafter in each 

succeeding calendar year for a total of ten (10) years. No interest shall accrue or be payable on 

the amounts to be refunded hereunder and any unpaid balance remaining at the end of such ten 

year period shall become a non-refundable contribution in aid of construction to Utility and be 

recorded as such in the company’s books and records of account. In no event shall the total 

amount of the refunds paid by Utility pursuant to this Agreement exceed the total amount of all 

refundable advances paid by Developer. 

6 .  Liability for Income Taxes. In the event it is determined that all or any portion of 

Developer’s Advance in Aid of Construction hereunder constitutes taxable income to Utility as 

of the date of this Agreement or at the time Utility actually receives such advances hereunder, 

Developer will advance funds to Utility equal to the income taxes resulting from Developer’s 

advances hereunder. These funds shall be paid to Utility within twenty (20) days following 

notification to Developer that a determination has been made that any such advances constitute 

taxable income, whether by virtue of any determination or notification by a governmental 

authority, amendment to the Internal Revenue Code, any regulation promulgated by the Internal 

Revenue Service, or similar change to any statute, rule or regulation relating to this matter. Such 

notification shall include documentation reasonably necessary to substantiate the Utility’s 

liability for income taxes resulting from the Developer’s Advances in Aid of Construction under 

this Agreement. In the event that additional funds are paid by Developer under this Paragraph, 

such funds shall also constitute Advances in Aid of Construction. In addition, Developer shall 

indemnify and hold Utility harmless for, from and against any tax-related interest, fines and 

7 



penalties assessed against Utility and other costs and expenses incurred by Utility as a 

consequence of late payment by Developer of amounts described above. 

7. Notice. All notices and other written communications required hereunder shall be 

sent to the parties as follows: 

New River Utility Company 
Attn: Robert Fletcher 
7839 W. Deer Valley Rd. 
Phoenix, AZ 85382 
Telephone: (623) 561-1 848 

Arrowhead Ranch Office Park, LLC 
Attn: Marshall Reynolds 
2845 East Camelback Road, Suite 700 
Phoenix, AZ 8501 6 
Telephone: 

Each party shall advise the other party in writing of any change in the manner in which 

notice is to be provided hereunder. 

8. Default. Any claim that Utility or Developer is in default or breach of this 

Agreement shall be in writing and sent via first class regular mail to the address provided in 

Section 7 above. No default shall become effective until twenty (20) days from the date of 

mailing, during which time the party claimed to be in default shall have an opportunity to cure 

the alleged default. 

9. Risk of Loss: Indemnification. Until Utility has issued its written notice of 

acceptance of the Facilities constructed by Developer hereunder, all risk of loss with respect to 

the Facilities shall remain with Developer. Developer shall indemnify and hold Utility and its 

officers, directors, employees and agents harmless for, from and against all claims or other 

liability, whether actually asserted or threatened, arising out of or related to Developer’s 

construction of the Facilities hereunder. Developer’s obligations under this paragraph shall not 

8 



extend to any claims or liability arising out of Utility’s ownership and operation of the Facilities 

following their acceptance. 

10. Utilitv’s Obligation to Serve. Utility shall have no obligation to accept and 

operate the Facilities to be constructed hereunder in the event Developer fails to make any 

payment provided in this Agreement, fails to complete the construction and installation of the 

Facilities in accordance with their plans and specifications, or otherwise fails to comply with any 

of the terms and conditions of this Agreement in any material respect. Utility shall promptly 

provide water utility service to the Property upon completion and acceptance of the Facilities and 

payment by Developer of all amounts due under this Agreement, subject to the limitations 

provided in paragraph 13 below. 

11. Right of Assignment. Developer may assign this Agreement, or any of its rights 

and obligations hereunder, to another party provided that such assignment is made in connection 

with the sale of the Property and furher provided that Developer first receives written consent of 

such assignment from Utility prior to the effective date of the assignment, which consent shall 

not be unreasonably withheld; provided, however, that Developer acknowledges that Utility may, 

in its sole discretion, require that the assignee agree in writing to fully perform Developer’s 

obligations hereunder to be bound by this Agreement and to require that the assignee 

demonstrate financial ability to assume Developer’s obligations hereunder. 

12. Alternative Dispute Resolution. The parties hereto agree that each will use good 

faith efforts to resolve, through negotiation, disputes arising hereunder without resorting to 

mediation, arbitration or litigation. If the parties fail to resolve the dispute within sixty (60) 

days, either party may submit the matter to mandatory and binding arbitration in accordance with 

9 



the rules of the American Arbitration Association currently in effect unless the parties mutually 

agree otherwise or commence litigation in a court or other tribunal of appropriate jurisdiction. 

13. Extension of Service. Utility shall file a Notice of Extension (“Notice”) with the 

Commission providing that service is being extended to the Property pursuant to A.R.S. 0 40-281 

and A.A.C. R14-2-402.C, which authorizes extensions of service to areas contiguous to Utility’s 

present CC&N. In the event that the Commission rejects the Notice, Utility shall promptly seek 

authority from the Commission for the extension of its CC&N to include the Property. Further, 

in that event, all obligations under this Agreement shall be conditioned upon Utility gaining 

authority from the Commission, free from any unreasonable condition, to include the Property in 

Utility’s CC&N. Owner covenants and agrees to support Utility’s application to extend its 

CC&N, and shall, upon request by Utility, provide testimony andor public comment supporting 

Utility’s application in connection with any proceeding before the Commission. 

14. Commission Rules and Remlations. This Agreement, and all rights and 

obligations hereunder, shall be subject to the Commission’s rules and regulations regarding the 

operation of water utility companies (A.A.C. R14-2-401, et seq.) and all applicable rates, fees, 

charges, and tariffs of Utility relating to water utility service as approved by the Commission or 

as may be modified in the future. 

15. Attornevs’ Fees. The prevailing party in any litigation or other proceeding 

concerning or related to this Agreement, or the enforcement of thereof, shall be entitled to 

recover its costs and reasonable attorneys’ fees. 

16. 

17. 

Time of the Essence. Time is of the essence of every provision hereof. 

Miscellaneous. This Agreement shall be governed by the laws of the State of 

Arizona. This Agreement, and each and every term and condition contained herein, shall be 

10 



binding upon and inure to the benefit of the successors and assigns of Utility and Developer. 

This Agreement sets forth the entire agreement between the parties and supersedes all prior 

negotiations, understandings and agreements between them, except as otherwise expressly 

provided herein. No change in, addition to, or waiver of any provisions of this Agreement shall 

be binding upon either party unless in writing and signed by both parties. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed 

as of the day and year first above written. 

NEW RNER UTILITY COMPANY, 
an Arizona public service corporation 

By: 
Its: 

"Utility" 

ARROWHEAD RANCH OFFICE PARK, LLC, 
an Arizona limited liability company 

By: LLC, an 

Manager A 

By: c, 
Name: $4arshalI C. Reynolds 
Its: Adrkynistrative Member 

Date: March 15,2004 

"Developer" 



12 



Exhibit “A” 

Exhibit “B” 

Exhibit “C” 

Exhibit “D” 

SCHEDULE OF EXHIBITS 

Legal Description of Property containing approximately 
8.5 acres owned by Developer 

Utility Services Operating Agreement with the City of 
Peoria 

As-Built Plans of the Facilities to be constructed by 
Developer 

Estimate of Cost for Facilities 



EXHIBIT “A” 
Legal Description of Property 



Exhibit A 

That portion of the Northwest Quarter of the Northeast Quarter of Section 23, Township 4 North, Range 1 East of 
the Gila and Salt River Base and Meridian, Maricopa County, Arizona, described as follows: Commencing at the 
North quarter comer of said Section 23; 

Thence North 89 degrees 36 minutes 41 seconds East, along the North line of said Northeast Quarter, 665.89 feet to 
the Northwest comer of the Northeast Quarter of the Northwest Quarter of the Northeast Quarter of said Section 
23, and the point of beginning of the herein described parcel; 

Thence continuing North 89 degrees 36 minutes 41 seconds East, along said North line, 665.69 feet to the Northeast 
corner of the Northeast Quarter of the Northwest Quarter of the Northeast Quarter of said Section 23; 

Thence South 00 degrees 12 minutes 23 seconds West, 660.70 feet to the Southeast corner of the Northeast Quarter 
oTthe NZrthwest Quarter of the Northeast Quarter of said Section 23; 

._.__ 

Thence South 89 degrees 39 minutes 55 seconds West, 665.24 feet to the Southwest corner of the Northeast Quarter 
of the Northwest Quarter of the Northeast Quarter of said Section 23; 

Thence North 00 degrees 09 minutes 01 second East, 660.07 feet to the point of beginning; 

Except the West 25 feet; and 

Except the South 22 feet of the North 55 feet, thereof, as conveyed to Maricopa County, a political subdivision of 
the State of Arizona in Deeds recorded in Document No. 01-965229 and Document No. 01-966003 and Document 
NO. 01-965340; and . 

Except beginning at the point of intersection of the East line of the West 25 feet, and the South line of the North 55 
feet, of the West half of the West half of the Northeast quarter of the Northwest quarter of the Northeast quarter of 
said Section 23; 

Thence Southerly, 30 feet, along said East line of the West 25 feet ; 

Thence in a Northeasterly direction to a point on said South line of the North 55 feet that is 30 feet Easterly from 
said point of intersection; 

Thence Westerly, 30 feet to said point of beginning, as conveyed to Maricopa County, a political subdivision of the 
State of Arizona by Deed recorded in Document No. 01-965229; and 

Except all coal, oil, gas and other mineral deposits as reserved in the Patents to said land recorded in Docket 1791, 
page 376, and Docket 1585, page 483. 



EXHIBIT “B” 
Utility Services Operating Agreement with the City of Peoria 



EXHIBIT “C” 
As-Built Plans of the Facilities to be constructed by Developer 



EXHIBIT “D” 

Estimate of Cost for Facilities 



Exhibit "D" 
Estimate Cost for Facilities 

Units Units Unit 
Item Phase I Phase II Price Amount 

Hard Costs 

8 '  DIP CI 52 Public Waterline 
8 Valve, Box, Cover - Public 
6 '  DIP CL 52 Public 
Remove Cap & Pipe - Public 
6 VB & C - Public 
Connect to Existing Waterline 
1" Landscape Service 
1" Red. Pressure Backflow 
2" Red. Pressure Backflow 
6" x 2" Tapped Cap w/corp Public 
8 '  x 2" Tapped Cap w/corp Public 
Fire Hydrants 
2" Water Service 
Remediate Fill Materials 
Subtotal - Water Facilities 
Site Administration 
Contingency 
Permits 
Insurance - Contractor Liability 
Insurance - Builders Risk 
Payment & Performance Bond 
Contractor Fee 
Subtotal - Water Facilities 
Sales Tax 
Total Hard Costs 

soft costs 

Civil Engineer 
Reimbursable Expenses 
Surveying 
Utility Inspect Costs, OH & Other Exp. 
Interest Expense 

Total Soft Costs 

3,135 
16 

306 
14 
2 
1 
7 
7 
5 
2 

10 
6 
5 

6.00% 
10.00% 
2.00% 
0.75% 
0.25% 
1 .OO% 
5.00% 

5.53% 

Phase I 

$ 6,250 
$ 1,125 

$ 7,500 
$ 1,000 

587 If 
2 ea 

100 If 
2 If 

- ea 
- ea 

2 ea 
ea 

6 ea 
- ea 
- ea 

4 ea 
6 ea 

Phase II 

$ 4,500 
$ 810 

$ 4,500 
$ 1,000 

$ 4,298 $ 1,842 
$ 20,173 $ 12,652 

Total Estimated Hard & Soft Costs 

26 
780 
25 
20 

630 
625 
600 
51 0 
700 
550 
575 

2,800 
750 

96,772 
14,040 
10,150 

320 
1,260 

625 
5,400 
3,570 
7,700 
1,100 
5,750 

28,000 
8,250 

$ 30,000 
$ 212,937 
$ 12,776 
$ 21,294 
$ 4,259 
$ 1,597 
$ 532 
$ 2,129 
$ 10,647 
$ 266,171 
$ 14,719 
$ 280,891 

$ 10,750 
$ 1,935 
$ 2,000 
$ 12,000 
$ 6,140 
$ 32,825 

$ 313,715 
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UTILITY SERVICES OPERATING AGREEMENT 

. >  , 
THIS OPERATING AGREEMENT ("Agreement") dated as of (n 7 -9 Oc/ 

by and between the CITY OF PEORIA, an Arizona municipal corporation ("City"), and NEW 
RIVER UTLITY COMPANY, an Arizona corporation ("Utilitytt). 

RECITALS: 

1. 
services to the areas set forth in the map attached as Appendix A hereto. 

Utility, with the consent and approval of City, has provided domestic water utility 

2. City and Utility acknowledge that ptlrsuant to the provisions of Article 12, Peoria City 
Charter, a franchise may not be presently issued to Utility for the area set forth in Appendix A 
without the approval of the qualified electors of City. 

3. In order to minimize duplication and conflict arising out of the issuance of individual 
permits to Utility for use of the public right of ways and to establish standard guidelines, City and 
Utility agree to enter into this Agreement and to permit Utility to use public streets, ways and 
public utility easements for utility service, as set forth in this Agreement. 

. 

AGREEMENT: 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which is hereby acknowledged, the parties hereto hereby agree as follows: 

Section 1. Operating Grant. 

That in consideration of the payments hereinafter provided to be paid and the benefits to 
City to be derived from the installation, operation and maintenance of water treatment, 
transmission and disbritubion facilities in certain portions of City, Utility, its successors and 
assigns, shall have the right and privilege to construct, maintain, and operate upon, over, along, 
across, and under the present and future public rights-of-way (including but not limited to streets, 
alleys, ways, highways, public utility easements and bridges) within the present and any future 
corporate limits of City for the areas described in Appendix A, a water treatment, transmission 
and disbritubion system, together with all necessary or desirable appurtenances (including but not 
limited to treatment facilities, service lines, pipes, boosters, mains and/or equipment for its own 
use), for the purpose of supplying water utility services to a portion of City, its successors, the 
inhabitants thereof, and all individuals and entities thereof, for all purposes. 

' 

Section 2. Compliance with laws; generally. 

Utility shall promptly and hlly comply with all applicable statutes, ordinances, 
judgments, decrees, orders, rules and regulations of any Competent Authority having jurisdiction 
over Utility's activities. 
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The City expressly reserves the right to adopt, fiom time to time in addition to these provisions, 
ordinances, rules, permit requirements and regulations it may deem necessary in the exercise of 
City's governmental powers. 

Section 3. Compliance with City Requirements; Plans Submitted for Approval; City 
Construction near Utilitv's Facilities. 

All new construction under this Agreement shall be performed in accordance with the 
adopted specifications (including but not limited to, infrastructure guidelines and city code 
requirements) of City for public works projects with respect to such public rights-of-way. Prior 
to Utility malung any new installations in the public rights-of-way, Utility or Utility's agent shall 
pay applicable fees and shall submit for approval plans prepared by a registered professional 
engineer showing the location of such proposed new installations to City's Engineering 
Department. If City undertakes either directly or through a contractor any construction project 
adjacent to or near Utility's facilities operated pursuant to this Agreement, City shall include in 
all such construction specifications, bids, and contracts a requirement that, as part of the cost of 
the project, the contractor or his designee obtain fiom Utility the temporary removal, relocation, 
barricading or depressurization of Utility's facilities or equipment, the location of which create an 
unsafe condition in view of the equipment to be utilized or the method of construction to be 
followed by the contractor. City shall indemnify and hold Utility harmless from any and all 
claims, costs, losses, or expenses incurred by Utility as a result of the failure of City to comply 
with the requirements hereof. 

Section 4. Service Standard. 

The quality of water treatment, transmission and distribution services provided by Utility 
shall comply with the requirements of the United States Environmental Protection Agency, 
Arizona Department of Environmental Quality, Airzona Corporation Commission, and 
Department of Health Services and the Maricopa County Department of Environmental Health 
Services. 

Section 5. Utility Obligations. 

In consideration of City's execution of this Agreement, Utility agrees to furnish on a 
monthly basis to City, certain information as determined by the city relating to customers 
serviced by Utility in the certifcated service area set forth on Appendix A to this Agreement for 
use by City in calculating cost of City services. 

Utility shall also provide City with a map in electronic or hardcopy form identifylng 
existing facilities located in the City's Right of way. 
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Section 6 .  Construction and Relocation of Utility Facilities: Payment. 

All new facilities installed or constructed pursuant to this Agreement shall require a City 
Permit and shall be so located or relocated and so erected as to minimize interference with 
vehicular and pedestrian traffic and other authorized uses over, under or through the public 
rights-of-way. Those phases of construction of Utility's facilities relating to traffic control, 
backfilling, compaction and paving, as well as the location or relocation of facilities herein 
provided for shall be subject to regulation by the City. Utility shall keep accurate records of the 
location of all facilities in the public right-of-way and furnish them to City upon request. 

Upon completion of new or relocation construction of underground facilities in the public 
right-of-way, Utility shall promptly furnish to the City in a format compatible with the City's 
computer aided drafting and geographic information system software, suitable documentation 
showing the actual location of the underground facilities in those cases where the actual location 
differs from the proposed location approved in the permit plans. In the event that Utility's 
electronic format is not compatible with the City's electronic system, then Utility shall provide 
the drawings in hard copy format satisfactory to the City or convert the information to the City's 
Electronic Format at Utility's expense at the elction of the City. 

(a) If City requires Utility to relocate Utility's facilities from private easements or 
rights-of way obtained by Utility prior to City's acquisition of the public right-of-way, the 
entire cost of relocating Utility's facilities (including the cost of purchasing a new private 
easement or right-of-way, if necessary) shall be borne by City. However, utility shall 
initially install its facilities as part of a future development and such facilities in City 
streets shall not be considered prior to City's acquisition. 

(b) Except as covered in Paragraph (a) above, Utility shall bear the entire cost of 
relocating its facilities located on public rights-of-way, the relocation of which is 
necessary for the City to carry out a function in the interest of the public health, safety or 
welfare. Utility shall pay all applicable permit costs. Utility's right to retain its facilities 
in their original location is subject to the paramount right of City to use its public rights- 
of-way for all governmental purposes. 

(c) City will bear the entire cost of relocating any facilities of Utility, the relocation of 
which is necessitated by the construction of improvements by or on behalf of City in 
furtherance of a proprietary function. 

(d) Where City's facilities or other facilities occupying a right-of-way under authority 
of a City permit or license are already located in the right-of-way and a conflict between 
Utility's potential facilities and the existing facilities can only be resolved expeditiously, 
as determined by the City's Deputy City Manager for Development Services (or 
designee), by relocating the existing City or permittee facilities, Utility shall bear the 
entire cost of relocating the existing facilities, irrespective of the function they served, 
together with applicable permit costs. 
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(e) If City participates in the cost of relocating Utility's facilities for any reason, the 
cost of relocation to City shall not include any upgrade or improvement of Utility's 
facilities as they existed prior to relocation. 

(0 City will not exercise its right to require Utility's facilities to be relocated in an 
unreasonable or arbitrary manner, or to avoid City's obligations under Section 2. Utility 
and City may agree to cooperate on the location and relocation of facilities at Utility's 
expense. 

Section 7. Restoration of Rights-of-Wav. 

Except as hereinafter provided with regard to repairs of Utility facilities, whenever Utility 
shall cause any opening or alteration whatever to be made for any purpose in any public right-of- 
way (including but not limited to easements) owned or maintained by City, Utility shall apply for 
and obtain a right-of-way permit from City and shall provide for inspection of the right-of-way 
by City. When time does not permit prior application for a permit and repairs to Utility's 
facilities are reasonably required, Utility may first institute and complete the repairs and then 
complete and file the right of way permit application. In this case, telephone notification of the 
repair will be given as soon as practicable to the contact person designated by the City. Utility 
shall complete all work with due diligence within a reasonably prompt time, and Utility shall, 
upon completion of such work, restore the property disturbed to as good condition as it was prior 
to such openings or alteration in accordance with the specifications for public works adopted by 
City. Utility shall comply with the Manual of Uniform Traffic Control Devices and the Phoenix 
Barricade Manual and shall bear the full cost of any barricades, signing, rerouting of traffic, or 
other action or expense that City shall consider reasonably necessary or desirable in the interest 
of public safety during any such opening or alteration within the public right-of-way. 

In the event that Utility fails to repair the public right of way to a safe and satisfactory 
condition, normal wear and tear excepted and reasonably satisfactory to the City's Engineering 
Director, the City shall have the option upon fifteen (15) days prior written notice to Utility to 
perform or cause to be performed such reasonable and necessary work on behalf of Utility and to 
charge Utility for the proposed costs to be incurred or the actual costs incurred by the City at 
City's standard rates, plus and administrative fee of fifteen percent. Upon the receipt of such a 
demand for payment by the City, Utility shall within thirty (30) days reimburse the City for such 
costs. Unpaid amounts after thirty (30) days shall bear interest at the rate of 1.5% per month. 

Section 8. Title to Propertv. 

Title to all water utility facilities wherever situated on public grounds or in easements for 
public utility purposes and installed by Utility or its agents or contractors shall be and remain in 
Utility, its successors or assigns. 
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Section 9. Right to Use Easements. 

Nothing contained in this Agreement shall be construed as preventing, diminishing or 
restricting Utility from using for public utility purposes any easement shown on any plat or plats 
of any portion of the area described in Appendix A to this Agreement, before or hereafter platted 
or recorded that has been or may hereafter be created, granted or dedicated for public utility 
purposes by any person, fm or corporation. The City shall have the right to deny Utility the 
uses of restricted easements limited to sewer or drainage or easements not wide enought to 
accomodate a City and Utility Water Line. 

Section 10. License Fee. 

In consideration of the granting of the rights under this Agreement, Utility agrees to pay 
to the City, a sum equal to five percent (5%) of the gross receipts of Utility within the City, 
(excluding from gross receipts all sales taxes, gross revenue taxes or similar charges based upon 
gross receipts) from sale by it of water within the present and any future corporate limits of City, 
as shown by Utility's billing records (the "Fee"). This Fee shall be due and payable monthly and 
shall be in lieu of all fees or charges for permits or licenses issued for the construction of Utility's 
facilities hereunder (except for inspection fees relating to new installation of equipment in City 
rights of way). Notwithstanding the foregoing, fees charged by the City for pavement damage 
resulting from cuts into new or rehabilitated pavement in accordance with Chapter 23 of the 
Peoria City Code (1992) shall be permitted.For the purpose of verifying the amounts payable 
hereunder, the pertinent books and records of Utility shall be subject to inspection by duly 
authorized officers or representatives of City upon reasonable notice during regular business 
hours. 

Transaction Privilege Taxes charged by City shall be subject to a credit against the license 
fee in this Agreement to the extent provided in the Peoria Sales Tax Code. (Peoria's adoption of 
the Model City Tax Code). 

Notwithstanding any provision contained herein to the contrary, the total amount of taxes, 
levies, assessments and the Fee paid by Utility to City (except for inspection fees relating to new 
installation of new equipment in City rights of way) shall not exceed five percent (5%) of the 
gross receipts of Utility from sale by it of water at retail for residential and commercial purposes 
within the corporate limits of City. Further, if pavement cuts are made within three years of new 
paving, City may additionally charge to Utility any surcharges by the Public Works Department 
to compensate for the depreciated value of the new and rehabilitated pavement in accordance 
with Chapter 23 of the Peoria City Code (1 992). 
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Section 11. Additional Taxes. 

Notwithstanding any provision contained herein to the contrary, Utility shall, in addition 
to the payment provided in Section 10, pay any business or occupation tax or license fee 
established by City and not levied by City exclusively upon utilities, provided the tax is a flat fee 
per year and that the annual amount of such fee does not exceed the amount of similar fees paid 
by the other businesses with comparable gross revenue fkom sales within City operated within 
City. 

Section 12. Term. 

This Agreement shall continue and exist until the earliest of the following occur: 

(a) A franchise agreement between City and Utility is entered into by such parties and 
approved by the qualified electors of the City. Upon the canvass of an election where the 
voters of the City approve the issuance of a franchise for water treatment, transmission 
and distriubtion services to the Utility and upon the occurrence of any other acts 
necessary for the fi-anchise to be granted to Utility, this Agreement shall automatically 
terminate. 

(b) An initial period of ten (10) years from the date of this Agreement. In addition to 
such ten (10) year initial period, this Agreement shall be automatically renewed for an 
additional five (5) year period unless City or Utility gives the other written notice of 
termination ninety (90) days prior to the termination of the initial ten (1 0) year period. 

Section 13. Nature of Agreement. 

This Agreement is exclusive within the specific service areas of Utility set forth in 
Appendix A, and City shall not grant other like or similar grants or privileges to any other 
person, firm or corporation within the specific service areas. Utility may not assign this 
Agreement to any other person, fum or corporation without the prior written consent of City, 
which consent shall not be unreasonably withheld; provided, however, that Utility may assign 
ths  Agreement to a wholly-owned affiliate of Utility and Utility shall not be required to obtain 
City's consent in connection with such an assignment. 

Section 14. Survival of Provisions. 

All provisions of this Agreement which are obligatory upon or which inure to the benefit 
of said Utility shall be obligatory upon and shall inure to the benefit of all successors and assigns 
of said Utility and the word "Utility" wherever used in this Agreement shall include and be taken 
to mean all successors and assigns of Utility. 
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Section 15. Conflicting Ordinances. 

To the extent the terms of this Agreement conflict with any ordinance, or any portion of 
any ordinance, of City, the terms of this Agreement shall control. Notwithstanding this section, 
all facilities of Utility shall be required to comply with City's zoning and site plan regulations. 

Section 16. Independent Provisions. 

If any section, paragraph, clause, phrase or provision of this Agreement shall be adjudged 
invalid or unconstitutional by a court of competent jurisdiction, the same shall not affect the 
validity of the whole or any part of the provisions of this Agreement, other than the part so 
adjudged invalid or unconstitutional. 

Section 17. Purchase and Eminent Domain; Rwht Reserved bv City. 

City reserves the right and authority to acquire andor exercise its authority of eminent 
domain to obtain the plant property and assets of Utility within and outside the corporate limits 
of City or any annexations thereto, in the manner provided and to the extent authorized by law. 

In the event of a purchase of Utility or under the exercises of eminent domain, this 
Franchise Agreement shall be construed to have no value for purposes of establishing value of 
Utility. 

Section 18. Miscellaneous. 

City and Utility hereby expressly agree that the following provision shall survive the 
termination or expiration of this Agreement: 

Upon the termination or expiration hereof, if Utility shall not have acquired and accepted 
an extension or renewal of a Utility Services Operating Agreement or entered into a 
fi-anchise agreement as provided in Section 12 hereof and which has been duly approved 
and authorized by the qualified electors of the City, Utility may remove its facilities and 
system within City or at its option, may continue operating its facilities and system within 
City, but it shall be required to obtain proper pennits and pay all required fees imposed by 
City, each time it makes additional extensions upon, over, along, across and under the 
public right-of-way within City unless or until such time as a new agreement with City is 
entered into or a franchise is obtained fkom City or the system and facilities are removed 
or are acquired by City through the exercise of its powers of eminent domain. 

Section 19. Indemnification and Hold Harmless. 

Utility shall indemnify, defend and protect the City and hold the City harmless fi-om any 
loss or costs due to any claim or liability and all costs and expenses, including but not limited to 
actual attorneys fees resulting from the construction or maintenance or from operation of Utility's 
facilities. City shall indemnify Utility and hold Utility harmless from any loss or costs due to any 
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claim or liability and all costs and expenses, including but not limited to actual attorneys fees 
resulting from the construction or maintenance or fi-om operation of City's facilities. 

The City shall not be liable to any third party for damages, losses or liability arising from 
the issuance of approval by the City of this operating agreement. 

Section 20. Insurance. 

Utility shall obtain and maintain at all times during the term of t h ~ s  Agreement 
commercial general liability insurance and commercial automobile liability insurance protecting 
Utility in an amount not less than TWO MILLION Dollars ($2,000,000) per occurrence 
(combined single limit), including bodily injury and property damage, and in an amount not less 
than TWO MILLION Dollars ($2,000,000) annual aggregate for each personal injury liability and 
products-completed operations. Coverage shall be in an occurrence form and in accordance with 
the limits and provisions specified herein. Claims-made policies are not acceptable. When an 
umbrella or excess coverage is in effect, coverage shall be provided in following form. Such 
insurance shall not be canceled or materially altered to reduce the policy limits until the City has 
received at least thirty (30) days' advance written notice of such cancellation or change. Utility 
shall be responsible for notifjmg the City of such change or cancellation, 

Filing of Certificates and Endorsements. Within Thirty (30) days following execution of 
this agreement and prior to the commencement of any work pursuant to this agreement, Utility 
shall file with the City the required original certificates of insurance, with endorsements, which 
shall clearly state all of the following: 

(a) The policy number; name of insurance company; name and address of  the agent or 
authorized representative; name, address, and telephone number of insured; project name 
and address; policy expiration date; and specific coverage amounts; 

(b) That the City shall receive thirty (30) days' prior notice of cancellation; and 

(c) That Utility's insurance is primary as respects any other valid or collectible 
insurance that the City may possess, including any self-insured retention the City may 
have; and any other insurance the City does possess shall be considered excess insurance 
only and shall not be required to contribute with this insurance. 

Workers' Compensation Insurance. Utility shall obtain and maintain at all times during 
the term of this agreement statutory workers' compensation and employer's liability insurance in 
an amount not less than Two Hundred Fifly Thousand Dollars ($250,000) and shall furnish the 
City with a certificate showing proof of such coverage, 

Insurer Criteria. Any insurance provider of Utility shall be admitted and authorized to do 
business in the State of Arizona and shall be rated at least A- in A.M. Best & Company's 
Insurance Guide. Insurance policies and certificates issued by non-admitted insurance 
companies are not acceptable. 
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Section 21. Termination. 

To the extent applicable by provisions of law, the parties hereto acknowledge that this 
Agreement is subject to cancellation pursuant to Section 38-511, Arizona Revised Statutes, as 
amended, the provisions of which are incorporated herein. 

Section 22. Governing Law. 

This Agreement shall be construed in accordance with the laws of the State of Arizona. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date 
and year first above written. 

CITY OF PEORIA, an Arizona 
municipal corporation 

S w e n  M. kemp, City At&rney 

By: 
Terrence L. Ellis, c<,ty%anager 
Its: City Manager 

- 

STATE OF ARIZONA ) 

County of Markopa ) 
) ss. 

On thisa4?+ day of m~to\ ,  , 2004, before me, the undersigned officer, 
personally appeared Terrence L. Ellis who acknowledged himself to be the duly appointed and 
qualified City Manager of the City of Peoria, an Arizona municipal corporation, and that he in 
such capacity, being authorized so to do, executed the foregoing instrument for the purposes 
herein contained. 

IN WITNESS WHEREOF I hereunto set my hand and official seal. 
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NEW WERUTLITY COMPANY, 
an Arizona corporation 

By: 

STATE OF ARIZONA ) 
) ss: 

County of Maricopa 

On this b’ day of ,2004, before me, the wd$”’gp$% personally 
appeared Robert L. Fletcher who acknowledged himself to be the of the 
NEW RTVER UTILITY COMPANY, an Arizona corporation, and that he in such capacity, being 
authorized so to do, executed the foregoing instrument for the purposes therein contained. 

RSr 

IN WITNESS WHEREOF, I hereunto hand and official seal. 

My Commission Expires: 
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