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Q: 
A: 

Q: 

A. 

Q: 

A: 

11. 

Q: 

A: 

CROSS-REBUTTAL TESTIMONY OF MARK E. FULMER 

INTRODUCTION 

Please state your name and business address. 

My name is Mark E. Fulmer. I am employed by MRW & Associates, Inc. My business 

address is 1999 Harrison Street, Suite 1440, Oakland, California. 

Are you the same Mark E. Fulmer who filed direct testimony in this docket on 

February 3,2004? 

Yes, I am. 

What is the purpose of your cross-rebuttal testimony? 

I will be rebutting portions of the direct testimony of Residential Utility Consumer Office 

(RUCO) witnesses Marylee Diaz Cortez and Richard Rosen. Specifically, I will address 

areas where the witnesses recommend that the ACC end retail choice in Arizona. 

CROSS-REBUTTAL TO THE TESTIMONY OF MARYLEE DIAZ CORTEZ 

At the top of page 8 of her testimony, Ms. Diaz Cortez states three items “required 

in this docket:” “First, to recognize the experiment into retail competition has 

failed. ... Second, to recognize that no retail market has developed, and ratepayers 

have not chosen to seek direct access electric power. Third, to rebuild a retail 

regulatory framework, and abandon the failed specter of a competitive retail 

market.” Do you agree with Ms. Diaz Cortez’s first and second contentions, that 

the retail competition experiment has failed and that no customers are currently 

taking direct access service? 

Ms. Diaz Cortez has correctly pointed out that customers have not chosen competitive 

suppliers. However, as I stated in my direct testimony, the fundamental reason for this 

1 
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was the flawed application of generation credits resulting from the APS and TEP 

settlements. The combination of a reduced price to bundled customers and an artificially 

low procurement credit made it difficult or impossible for competitive retailers to 

compete with bundled APS service. This result was accurately predicted by both 

competitive retailers and the ACC Staff.’ Failure of this first attempt at competitive retail 

market design in Arizona is not indicative of retail markets in general. 

Do you agree with Ms. Diaz Cortez’s statement on page 8 that the failure of retail 

competition “is evident from the California experience and how that situation 

affected local power costs?” 

The California restructuring attempt failed, with ramifications rippling through the 

western wholesale power market. But the California approach failed because of poor 

regulation and restructuring design, such as requiring utilities to purchase over 200 

million megawatt-hours per year on the spot market2 and implementing wholesale market 

rules that allowed gaming. This does not mean that retail competition as a concept has 

failed, even in California. As I stated in my direct testimony, retail competition was not a 

contributor to the California crisis. Even in California, legislators and regulators 

recognize that retail competition can work and are considering ways to reopen retail 

choice for commercial and industrial customers. There is at present a very successful 

competitive retail component in the California market, comprising roughly 14% of the 

state’s load. 

See ACC Decision 61973, page 6. 

“Electricity Markets of the California Power Exchange, Annual Report to the Federal Energy Regulatory 

1 

2 

Commission,” California Power Exchange Corporation, July 30, 1999, page 17. 

2 
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Ms. Diaz Cortez incorrectly focuses on mistakes made in the California wholesale 

market when looking for evidence of retail market failures. Again, my direct testimony 

highlighted a few examples where retail competition has succeeded. As I noted, 

competitive retailers now serve roughly 52,000 MW of load across the U.S. Other states 

with developing retail markets continue to expand retail competition. Maine has a robust 

retail market, with 60 percent of that state’s larger customers choosing alternative 

suppliers, and in Texas the fraction is even higher. In fact, the Maine experience has 

been so positive that the commission there has determined that third party provision 

should be “the norm.” The benefits of retail competition are clearly evident in states such 

as these. 

How do you respond to Ms. Diaz Cortez’s proposal that the Commission use this 

docket “to rebuild a retail regulatory framework, and abandon the failed specter of 

a competitive retail market?” 

I do not believe the retail regulatory framework needs to be rebuilt. Too much valuable 

groundwork has been laid through the development of the competition rules to start from 

scratch. Modifications to the Competition Rules are needed and are most appropriately 

addressed by the Electric Competition Advisory Group (ECAG). I believe that these 

modifications should be made to bring the benefits of a competitive retail power market 

to Arizona electric customers. 

Is Ms. Diaz Cortez correct that “[tlhe envisioned benefits [of the competitive electric 

market in Arizona] were only of consequence for large commercial and industrial 

customers” and that only through “aggregation was there much potential for  

residential customer benefit?” (pages 8 and 9) 

Q: 

A: 

Q: 
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A: No. All of Arizona can benefit if the state’s industries and commercial enterprises have 

access to lower-cost competitive power. Electricity bill savings would be passed on to 

customers, employees, shareholders or reinvested into businesses, improving the state’s 

economy as a whole. 

With respect to direct financial benefit to residential customers, Ms. Diaz Cortez 

correctly notes that aggregation is one workable way for residential customers to receive 

lower-price competitive power. Even outside of aggregation, retail electric choice can 

offer residential customers benefits. For example, residential customers may choose to 

purchase a larger fraction of power from renewable resources than they would receive 

through APS. Experience has shown that many individuals are willing to pay more for 

“green power” than for power generated from nuclear fission or fossil fuels. While 

purchasing green power through a competitive supplier may not necessarily result in bill 

savings, simply being able to do so is an undeniable benefit. 

Ms. Diaz Cortez notes on page 9 that “residential ratepayers should not be subject 

to the high level of risk that comes from a competitive electric market ...” Do you 

agree? 

Under a bifurcated model such as I propose, residential customers are protected from the 

price risks of a competitive electric market. Residential customers would receive the 

regulatory protection that Ms. Diaz Cortez believes is necessary while having the option 

to purchase competitive power, such as green power, if they so choose. 

Should commercial and industrial customers be denied access to supply options 

simply because residential customers may not see an immediate direct financial 

benefit? 

Q: 

A: 

Q: 
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A: No. Simply because residential customers may not be able to achieve the same level of 

financial savings as larger customers is no reason to prohibit Arizona businesses and 

industries from benefiting from competitive choice. This is not an all-or-nothing 

proposition: a complete monopoly with all customers receiving take-it-or-leave-it APS 

tariff pricing, or a system in which everyone is subject to the market. The bifurcated 

model allows those who need or desire regulatory protection to receive it while allowing 

other customers the option to receive power products tailored to meet their needs. 

Furthermore, this is not a zero-sum game. Unlike cost-of-service ratemalting, 

savings for one group of customers do not come at the expense of another. The potential 

savings for commercial and industrial customers will not cause residential customers’ 

power bills to increase. Residential customers will be protected. 

Do you have any other observations concerning Ms. Diaz Cortez’s testimony? 

Yes. On page 5 of her testimony, Ms Diaz Cortez selectively quotes a portion of the 

Track A Decision, Decision 65154, suggesting that it supports her proposal to end retail 

competition. However the very next page of that decision states: “Therefore, the wise 

course of action is to try to minimize the effects and figure out a way to move forward 

that will ultimately result in a market structure that performs efficiently and rationally, 

and that will result in the benefits that were promoted in the move to competition.” This 

statement clearly sets forth a policy goal that is consistent with my proposal of a 

bifurcated market. Such a market would provide a way for Arizona to move forward 

with an efficient and rational structure that will provide the benefits of competition. 

Q: 

A: 

111. CROSS-REBUTTAL TO THE TESTIMONY OF RICHARD ROSEN 

Q: Do any other RUCO witnesses address retail markets? 
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Yes. RUCO witness Richard Rosen advocates abolishing unbundled tariffs and customer 

choice. 

On page 13 of his testimony, Dr. Rosen testifies: “I recommend to the ACC that 

they repeal the Commission’s competition rules that established retail competition 

for retail customers in Arizona. .. If this is done prior to July 1, 2004, then APS’ 

Standard Offer Service will cease to exist as an unbundled service, and traditional 

bundled retail service will again be the only type of electric service offered to retail 

customers.” Do you agree with this recommendation? 

No. I am particularly concerned about Dr. Rosen’s recommendation that the ACC void, 

by July 1, 2004, APS’s unbundled service tariffs. I believe that limiting all retail 

customers to one-size-fits-all traditional bundled service is a mistake. Customers that 

have the ability to make their own procurement decisions should be allowed the freedom 

to do so, and unbundled tariffs are necessary to facilitate this freedom. I therefore 

recommend that the ACC not revoke A P S ’ s  unbundled tariffs. 

Does this conclude your rebuttal testimony? 

Yes. 
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